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The following extract from a newspaper 
of recent date will interest all private bank 
ers: ’ 

Aupany, N. Y., July 27.—'The superintend 
ent of the banking department is determined 
that the act of 1885 which prohibits a person 
or persons not subject to the supervision of 
the banking department from using a busi 
ness sign or ietter heading that indicates that 
his or their place of business is the place of 
business of a bank shall be observed, and is 
in communication with the several district at 
torneys touching the prosecution for the 
$1,000 penalty for its violation. It is also be 
ing urged that the latter part of the law of 
i885 which exempts persons doing a banking 
business at the time of its passage from the 
above penalty is unconstitutional, and that it 
affects all private bankers. ‘This question is 
now under consideration. 

The concluding part of the act of 1885, 
referred to above, declares that “the provi- 
sions of this section shall not apply to any 
person or persons engaged in the business of 
banking in this state prior to the passage of 
this act.” : 

In view of the statement above made that 
the constitutionality of this branch of the act 
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is being questioned, and that the act is 
claimed to apply to all private bankers em- 
braced within its provisions, even though es- 
tablished before its enactment, the question 
becomes of importance to a number of bank- 
ers falling within that class, and our opinion 
has been asked on the subject. 

In 1887 the legislature of Minnesota passed 
an act prohibiting the use of an artificial or 
corporate name by persons “who are now or 
shall hereafter become engaged in the busi 
ness of banking in this state, not subject to 
the supervision of, and not required to report 
to any officer” of the state; and the attor 
ney-general subsequently delivered an opinion 
to the effect that the act was unconstitutional, 
so far as it related to private bankers then 
existing. We are not aware that the question 
has yet been passed upon by the Minnesota 
court. ‘This opinion of the attorney-general 
would furnish a precedent for the case of 
private bankers in New York, for here the 
law not only omits a provision that it shall 
apply to those “ who are now” doing busi- 
ness, but expressly declares that it shall not 
so apply. 

During the present year the legislatures 
of Florida and Missouri have passed similar 
enactments, and as the question of their ef- 
fect upon the business of previously estab- 
lished private bankers is an important one, 
we propose to discuss it more fully in a sub 
sequent number, refraining from any expres 
sion of opinion upon’ the policy of the legis 
lation cited, and confining our remarks 
simply to a statement of what is the law of 
the case. 


Mr. E. Peck, of Bristol, Connecticut, con- 


‘tributes to the July-August number of the 


American Law Review an article upon the 
question, Does the payment and receipt of 
interest in advance on a demand note imply 
a contract of forbearance? After a review 
of the authorities, the writer shows that the 
decisions upon the topic fall into three 
classes’: 

1. ‘The Massachusetts, Maine and Missouri 
cases, which hold that the receipt of interest 
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in advance raises no presumption of a co. - 
tract of forbearance, and that an express con 
tract must be proved. 

‘The cases in Vermont, New Hampshire, 
New York, Pennsylvapia,and other, states, 
and the dicta in text-books, which hold that 
such receipt is prima facie evidence of such 
contract ; and 

3. The South Carolina decisions that such 
presumption of forbearance is conclusive, ex 
cept against an express contract that no for- 
bearance should be given. 

‘The writer concludes: “It is a singular 
fact that every one of the cases cited in this 
article arose between payee and surety. In 
not a single case that I have found has the 
question arisen between the payee and maker 
of the note. ‘This surprising absence of ad- 
judication upon a contract which is, in New 
England at least, of very common occurrence 
leads irresistibly to the conclusion that the 
bar have commonly supposed that a com- 
plete bar to the maintenance of a suit was 
established by the receipt of interest in ad- 
vance. It is to be wished that the entire sub- 
ject might be passed upon by some court of 
commanding influence, and so thoroughly in- 
vestigated and exhaustively treated as to make 
a precedent which might be followed with 
confidence.” 

Mr. Charles H. Blair, of the New York 
bar, has recently published a pamphlet in 
which he advocates the enactment by Con- 
gress of a law whereby the railroads of the 
United States can organize and operate un- 
der national law in a. similar manner to the 
banks under the national banking system. 
To carry such a plan into effect the author 
submits the draft of an act, modelled in many 
particulars upon the national bank act, and 
which he entitles: ‘Proposed National 
Legislation Supplementary to the Interstate 
Commerce Act.” 

‘The reasons given by Mr. Blair why the 
system proposed would be beneficial and ad- 
vantageous are as follows : 


Government ownership of railroads in this 
country is not desirable. Control by the gen- 
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eral government cannot be made compulsory 

“without an amendment to the Constitution of 
the United States, but with proper legislation 
by Congress there will be nothing to prevent 
the railroads from placing themselves volun- 
tarily under the national instead of the state 
law. 

The general government cannot compel 
banks to organize as national banks, but the 
advantages of national charters over state 
charters are so great that the former system 
is preferred by the stronger institutions. 

The carrying trade of the country has 
grown to be its greatest business, representing, 
as it does, 154,000 miles of railroad track and 
$9,000,000,000 of capitalization. No one 
can doubt, therefore, the importance of hon- 
est and proper management of this vast in- 
terest, and any restrictions and _ limitations 
for the improvement of the system now in 
use cannot but be regarded with favor. 

Legislation adverse to railroads in some of 
the states—notably in lowa—when enforced 
will result, if not in confiscation of property, 
in rendering capital lifeless and giving it no 
fair return. On the other hand, the misman- 
agement of railroad corporations by their 
officers has, in many cases, reached the limit 
of endurance of bondholders and share- 
holders. 

‘The positions of directors and officers of a 
railroad company are not attended with such 
responsibility under the law as is desirable. 
There is no reason why the position of a rail- 
road officer, being, as it is, one of trust, should 
not be attended with the same degree of re- 
sponsibility, and be coupled with the same 
penalties, in case of abuse of the powers, as 
are those of a trustee in other cases, as, for 
instance, that of a national bank officer. 

It is unnecessary to cite instances where 
individual aggrandizement alone has been 
and is the only motive controlling railroad 
officers. ‘hat the laws at present in force 
are inadequate to remedy existing evils is 
evident. ‘lhe well-known frauds upon bond- 
holders, stockholders and creditors, for which 
there is at present no legal remedy, are many, 
and the law reports are filled with decisions 
of courts characterizing certain transactions 
of officers and directors as fraudulent, but for 
which no redress to the injured owners is pro- 
vided, and consequently no punishment for 
the malefactors. 

‘The nati nal banking act has been in force 
for twenty-five years, and has resulted in giv- 
ing to the people the best banking system the 
world has ever known. In the following 
pages no apology is offered for taking certain 
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sections of the national banking act and using 
them. almost without alteration, for the rea- 
son that such sections were found to be pe 
culiarly applicable to the question in hand. 
A system which has worked so well in one 
great department of affairs may be expected 
to show equally as good results when applied 
to another department of equal importance, 
though somewhat dissimilar in character. 


The passage of such proposed, or similar 
laws by Congress, would be followed, in the 
opinion of the writer, by the honestly man- 
aged railroad companies taking advant- 
age of the system, and by the companies 
that were improperly managed being pre 
vented from doing so. A corporation which 
could undergo the ordeal of the examination 
preliminary to claiming the advantages of the 

_ national charter would well be entitled to the 
credit and confidence of the investing pub- 
lic; and those companies which could not or 
would not take the benefit of the act would 
soon be looked upon with the suspicion which 
their improper methods of management un- 
doubtedly warrant. ‘This would be attended 
and followed by the rapid appreciation of the 
securities of the national companies and by a 
corresponding distrust of any of the securities 
of other companies. Moreover, it would 
prevent indiscriminate railroad building and 
the paralleling of lines, and would secure 
vested rights and furnish a guaranty for their 
future stability and permanency. 

‘The interstate comumeroce commission has 
been made the executive in the proposed leg- 
islation, simply for convenience, and because 
that body has already an existence by statute. 
‘The law creating that commission was, how- 
ever, the result of a contest and a com- 
promise, and cannot be considered by any- 
body as conclusive, or as embodying the 
needs and requirements of the vast interests 
involved. 


The proposed act contains forty-one sec- 
tions, and the-interstate commerce commis- 


sion is made the supervisory body, analogous 
to the comptroller under the national bank- 
ing system. 


The first section requires the 
word “national” to be prefixed or affixed 
as a part of the corporate name. ‘Then fol- 
lows provisions as to organization and powers, 
which are copied largely from the sections of 
the national bank act. ‘lhe period of suc- 
cession is fixed at one hundred years, as 
against the twenty years granted national 
banks. When the payment of at least fifty 


LAW JOURNAL. 201 
per cent. of the capital stock and other pro- 
visions of the act have been certified to the 
commission as having been complied with, 
and the latter has satisfied itself by exami- 
nation and inquiry that the association is en- 
titled to commence business, the act, follow- 
ing the form of the national bank act, 
provides that a certificate of authority to 
commence business shall be issued to the as- 
sociation. ‘I'he provisions as to qualifications 
and duties of directors are similar to those 
set out in the latter act Section 29 pro- 
viding for state taxation is as follows : 

** Nothing herein shall prevent all the shares 
in any corporation from being included in 
the valuation of personal property of the 
owner or holder of such shares, in assessing 
taxes imposed by authority of the state 
within which the corporation is located, but 
the legislature of each state may determine 
and direct the manner and place of taxing 
within the state, subject only to the restric- 
tion that the taxation shall not be at a 
greater rate than is assessed upon other like 
property in the hands of individual citizens 
of such state. Nothing herein shall be con- 
strued to exempt the real property of such 
corporation from either state, county or 
municipal taxes to the same extent, accord- 
ing to its value, as other real property is 
taxed.” 

Reports of condition are required to be 
made to the interstate commerce commis- 
sion, and whenever the latter become satis- 
fied of the insolvency of a railroad corpora- 
tion, they may nominate to the court a re 
ceiver, who will be appointed by the court. 
No company can organize under the act 
which has a parallel or. competing line of 
railroad now in existence, and no corpora- 
tion formed under the act shall have the 
same directors or the same officers as any 
‘other railroad company formed under the 
act which has competing or parallel lines of 
railroad. 

‘The proposed act omits any provision as to 
the individual liability of the shareholders for 
debts of the association. ‘lhe idea presented 
by Mr. Blair for the establishment of a na- 
tional railway system is a novel one, but upon 
reflection the plan shows many favorable 
features, and is worthy of thought and dis- 
cussion as to its practicability. 
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RECOVERY OF MONEY PAID ON 
RAISED OR ALTERED CHECK. 


[The third of a series of articles, appearing 
monthly, written and in preparation by the editor, 
relating to the duties, liabilities and remedies of 
‘banks paying forged paper. } 


1. General rule. 

2. Recovery of payment to collecting bank. 

3. Effect of certification of raised check on 
right of recovery. 

4. Obligation assumed by certification cannot 
be enlarged by parol evidence. 

5. Effect of erroneous verbal statement, in con- 
nection with certification, upon bank’s right of re- 
covery. 

6. Effect of erroneous statements and negli- 
gence of teller where check raised after certifica- 
tion. 

7- Right of recovery where check raised after 
certification. 

‘The two preceding articles of this series 
have respectively treated of the right of a 
banker to recover money paid on the forged 
signature of his depositor, and of his right to 
recover a payment made on_a forged indorse- 
ment. ‘I'he present article will briefly pre- 
sent the law bearing on his right to recover 

. back a payment which has been mistakenly 
made by reason of the fraudulent raising or 
alteration of the check. 

1. General Rule.—In general, money paid 
on a check which has been fraudulently raised 

-or altered may be recovered back from the 
party receiving it; although some cases pre- 
sent special features or circumstances which 
bind the bank to the payment and preclude 
recovery. 

‘The right of recovery here, as in the case 
of payments made upon forged indorsements, 
is based upon the general rule that money 
paid under a mistake of fact may be recov- 
ered back as being paid without consideration. 

2. Recovery of Payment to Collecting 
Bank.— But where a bank pays a raised draft 
to a bank holding it for collection as agent of 
the owner,.and the latter bank, before notice 
of the mistake, turns over the proceeds to 
its principal, the paying bank has no remedy 
against the collecting bank to recover the 
payment, but must look to the principal who 
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has received the money. ational Park 
Bank v. Seaboard Bank, N. Y. Court of Ap- 
peals, Second Division, March 19, 1889, 1 
Banking L. J., 86. 

3. Effect of Certification of Raised Check 
on Right of Recovery.-'Vhe question has 
arisen whether the circumstance that the bank 
has certified a check raised in amount after 
leaving the hands of the drawer, and which 
has been taken after certification by a dona 
fide holder, will affect its. right to recover back 
the money paid to such holder. In New 
York and Indiana, certification is simply re 
garded as a representation of the genuineness 
of the drawer’s signature, and that he has 
funds sufficient to meet the check on deposit, 
and an engagement that the funds will not be 
withdrawn from the bank by the drawer; but 
it does not amount to a warranty of the gen- 
uineness of the body of the instrument as to 
payee or amount. Consequently it has been 


held in those states that a bank is not bound 
‘to pay a check which has been raised before 
certification, or if, by mistake, it pays, it can 


recover back the amount. Marine Nat. 
Bank v. National City Bank, 59 N. Y., 67; 
Security Bank y. National Bank, 67 N. Y.. 
458; Parke v. Roser, 67 Ind., 500. 

On the other hand, in Louisiana, the mark 
ing of a check as “ good” warrants not only 
the signature of the drawer, but binds the 
bank to pay the amount which it says is 
“good,” to a purchaser who parts with his 
money on the faith of the certification ; or if 
it has paid the amount, precludes it from re- 
covering. Louisiana Nat. Bank vy. Citizens’ 
Bank of Louisiana, 28 La. Ann., 189. 

But while the New York courts, followed 
by those of Indiana, have established the 
positive rule that a bank is not bound by its 
certification to pay the raised amount to a 
bona fide holder taking after the certification, 
and may recover it back if paid, the supreme 
court of the United States have hesitated to 
lay down a rule upon the subject. 

In Espy v. First National Bankof Cincin 
nati, 18 Wall., 604, where the certification in 
a similar case was verbal, the court expressly 
refrain from deciding what would be the 





THE BANKING 
legal effect of a written certification in the 
ordinary way upon the obligation of the bank. 
‘This much they do announce as law, expressed 
in a head-note by Mr. Justice Miller, that 
“where the check is certified for the purpose 
{known to the bank) of giving it credit for 
negotiation or circulation, to be used as 
money, and it is so passed into the hands of 
third persons, the bank will be bound; though 
the case might be otherwise where it was only 
certified to give the party presenting it assur 

ance that it was good, for his own satisfac 

tion in taking it.” 

In that case a check for $26.50, payable to 
the order of “ H,” was raised to $3,920, the 
payees named were altered to E. H. & Co., and 
it was tendered by a stranger to a firm of that 
name in payment of bonds. Before taking the 
check it was submitted to the bank, and the 
verbal statement was there made that it was 
“good” or “all right.” ‘he court an- 
nounced the rule to be that where a party to 
whom such a check is offered sends it td the 
bank on which it is drawn for information, 
the law presumes that the bank has knowl. 
edge of the drawer’s signature and of the 
state of. his account, and it is responsible for 
what may be replied on these points ; but un- 
less there is something in the terms in which 
information is asked that points the attention 
of the bank officer beyond these two matters, 
his response that the check is good will be 
limited to them, and will not extend to the 
genuineness of the filling in of the check as 
to payee or amount. Under the rule an 
nounced, the statement that the check was 
good was held not to bind the bank to pay 
the amount. 

In deciding Marine Natwnal Bank v. 
National City. Bank, supra, ALLEN, J., ex-, 
pressed the opinion that a verbal certification 
was not distinguishable from a written one in 
principle ; that a “representation and as- 
surance that the check is ‘good’ or ‘all 
right’ is the same in its legal effect, as well 
as in its effect in influencing the action of 
others, whether made orally or written upon 
the face of the paper;” and regarded 
Lispy v. First National Bank as an authority 
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that a bank was not bound by its written cer; 

tification of a raised check. But the su 

preme court of the United States conceive 
that a‘diffgrence may exist, for in that case, , 
while holding the bank not bound by its ver 

bal reply, they expressly omitted an opinion 
whether a verbal statement by the proper 
officer that a check presented is good is 
the equivalent of a written certification in the 
usual manner, and further say, asstated above, 
“We do not propose to decide here what 
would have been the legal effect in the 
present case if the officer had, under precisely 
similar circumstances, been requested to in- 
dorse the check as good and had done so, 
affixing his name or his initial in the ordinary 
way.” 

4. Obligation Assumed by Certification 
Cannot be Enlarged by Parol Evidence.— 
‘The rule in New York having been settled 
that a bank, by certifying a check in the 
usual form, simply affirmed the genuineness 
of the signature of the drawer and that he 
had funds sufficient to meet it, but did not 
warrant the genuineness of the body of the 
check, Marine National Bank vy. National 
City Bank, supra, it was endeavored, in the 
subsequent case of Security Bank v. Na- 
tional Bank, 67 N. Y., 458, to change the 
effect of that rule by showing a different 
understanding among merchants as to the 
import of the word “certified.” In that 
case a check was drawn upon the plaintiff 
bank for $24.16, which was altered by eras 
ing the amount, date and name of payee, 
and inserting $4,222.75 as the amount and 
the name of ID. & ‘I., a firm of gold brokers, 
as payees. In this condition it was offered 
to the latter, who presented it to, and ob- 
tained its certification by the bank. ‘There- 
upon D. & ‘IT. received the check in payment 
of gold, and passed it to their bankers, who 
received payment from the plaintiff bank. 
Under the rule as to the effect of the certi- 
fication, above stated, the plaintiff bank 
would have been entitled to recover Lack 
the amount paid, but on the trial the de- 
fendant offered to “show by the testimony 
of vasious persons engaged in the business 





204 THE BANKING 
of bankers and merchants and dealers with 
banks, that the word “certified” as used 
upon the check now in suit, at the time of 
certification, was commonly understood to 
import an odligation on-the part of the bank 
fo pay the amount expressed upon the face of 
the check so certified, notwithstanding it may 
have been forged in the body;” also that 
“under such circumstances it was the cus- 
tom among banks and merchants and dealers 
with banks in the city of New York, to so 
construe the word “ certified” indorsed upon 
the check as to import an obligation to pay 
the amount, as stated in the check, when it 
was certified, notwithstanding the body of 
the check was forged.” 

‘This evidence was declared inadmissible 
by the court who held that the nature and 
meaning of the contract evidenced by the 
certification of the check, was clearly de- 
fined by law, and could not be altered by 
such evidence. 

5. Lffect of Erroneous Verbal Statements 

Connection With Certification Upon 
Bank's Right of Recovery.—In the case 
cited in the preceding section, Security 
Bank vy. National Bank,-one of the firm to 
whom the raised check was made payable 
testified that he went with the check to the 
plaintiff's bank, told the teller that he did 
not like the looks of the messenger who 
brought the check to them, that he was a 
total stranger, and that “ he wanted the teller 
to be very particular before certifying the 
check, that he had a doubt in his mind about 
it, and he wanted to be assured that the 
check was ,genuine in every particular.” 
The telfer examined it, certified it, and 
handed it back, saying: “ You need not 
have the slightest doubt about that check ; it 
is correct in every particular ; the drawer is 
a director of this bank.” ‘The check was 
thereupon received in payment of gold. ‘The 
New York court of appeals held that there 
was no ground for claiming that the plain- 
tiff bank was estopped from showing the 
body of the check to be a forgery by the ver- 
bal assurance of the teller to the payee of 
the check that it was correct in every par- 


in 
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ticular. It was no part of the teller’s duty to 
give an assurance as to the genuineness of 
the check, except in respect to the signature 
of the drawer. If he went beyond that his 
representation did not bimd the bank. More- 
over, the court held, if the reply made to the 
question put to him was intended as an affir- 
mation of the genuineness of the body of 
the check, it was simply an expression of 
his opinion, and must have been so under. 
stood by the person who made the inquiry. 

This ruling is hardly in accord with the 
view taken by the supreme court of the 
United States in Zsfy v. First National 
Bank, supra, as to the liaLility of the bank 
for verbal statements to the check holder. 
‘There, it will be remembered, a_ verbal 
statement was made by the teller that the 
check was “all right,” in a case where 
there was no written certification, and the 
court held that unless there was something 
in the terms in wnich information was asked 
that pointed the attention of the bank officer 
beyond the two matters of the drawer’s sig- 
nature and the state of the account, the re- 
sponse that the check was good would be 
limited to them, and would not. extend to 
the genuineness of the filling in of the check 
as to payee or amount. 

The natural inference from this would be 
that where, as in the case cited, the atten 
tion of the teller was especially directed to 
the genuineness of the cneck in every parti- 
cular, and he responded that it was all right 
in every particular, the bank would be 
bound as for a statement mad* by the proper 
officer. 

‘The question brought out by the New 
York case as to the responsibility of the bank 
for verbal statements. of its teller with re- 
gard to the genuineness of a check in other 
particulars than those ‘wherein the bank is 
presumed to. have knowledge, is an important. 
one, and will need further adjudication be- 
fore it can be regarded as settled. 

Against the bank’s liability it may be con- 
tended that the check drawer, and not the 
bank, is the proper source from which to ob- 
tain the information, as the bank is in no 
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better position than the holder to determine 
whether the amount, name of payee or other 
particular outside of the drawer’s signature 
and the funds on deposit, is correct, and 
that its answer given to such outside matters 
is, at best, only an expression of opinion, 
which, if erroneous, will not subject it to 
liability. On the other hand, it can be 
claimed that while the bank is under no ob- 
ligation, and may refuse to give the informa- 
tion, its answer, through its proper officer, 
actually given, will bind it, because the 
holder has the right to presume that the in- 
formation given is correct, and would not be 
furnished unless the bank, as the agent of the 
drawer, had knowledge of the facts whereof 
it spoke. 

6. Effect of Erroneous Statements and 
Negligence of Teller Where Check Raised 
After Certification.— The litigation between 
the banking firm of Henry Clews & Co. and 
the Bank of New York, National Banking 
Association, which has been three times be- 
fore the New York Court of Appeals, has 
presented another question of liability of a 
bank for statements of its teller, with refer- 
ence to the genuineness of a check previ- 
ously certified by the bank. C/ews v. Bank 
of New York, 89 N. Y., 418; same case, 
105 N. Y., 398; same case, N. Y. Court of 
Appeals, Mar., 1889, reported in this num- 
ber. : 

In that case a check drawn upon the Bank 
of New York had been certified by it, and 
subsequently raised in amount and otherwise 
altered. ‘I'hereafter payment was stopped by 


the drawers, and an entry made to that effect 


Afterwards the check 
was offered to Henry Clews & Co. in pay- 
ment of bonds. ‘hey sent the check to the 
bank by a messenger, who testified that he 
presented it to the paying teller, in business 
hours, with the statement that “‘ Henry Clews 
& Co. want to know if the certification is 
good ; the teller looked at it and answered, 
‘yes.’” ‘Ihereupon they delivered the bonds, 
and took the check, which the bank refused 
to pay. On the first trial the court charged 
the jury that if the check was presented to 


on the bank’s register. 
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the teller, and he answered the query as testi- 
fied to by the messsenger, the plaintiffs were 
entitled to recover. Plaintiffs haf judgment, 
but the court of appeals granted a new trial, 
holding that this alone was not sufficient to 
render the bank liable. On the second trial, 
plaintiffs were non-suited, but the judgment 
was again reversed by the appellate court, who 
held that plaintiffs had a right, which was de- 
nied them, to go to the jury on the question 
whether the inquiry made of the teller was 
understood by the parties as referring to the 
validity of the certification at the time it was 
exhibited to the teller, and also on the ques- 
tion whether it was culpable negligence, under 
the circumstances, to answer the question 
without referring to the certification book 
and the book of stopped payments, which re- 
ferred to the draft in question ly its number, 
and would have disclosed the fraud. 

On the third trial the jury found that the 
inquiry made was understood by the teller as 
referring to the validity of the certification at 
the time of inquiry, as distinguished from the * 
genuineness of the marks of certification only ; 
and also found that the defendant was culpa- 
bly negligent in not referring to its register of 
certified bills; and judgment given on the 
verdict for the plaintiffs was affirmed by the 
court of appeals. 

In the New York case cited in the pre- 
ceding section it will be remembered that the 
bank was held not responsible for the state- 
ment of its teller that a check was all right 
in every particular, because it was no part of 
his duty to make such a statement; the 
theory of the decision being that the bank 
was only bound to know two facts—viz., the 
signature of the drawer and the amount of 
‘funds on deposit, and the teller’s statement 
as to a matter beyond these was of some- 
thing not within the knowledge of the bank, 
and for which it was not responsible. While 
not strictly harmonious with the decision of 
the supreme court of the United States in 
the Espy case, this nevertheless announced 
the New York rule. 

The distinction between that case and the 
present one, which is also a New York case, 
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wherein the bank /s held responsible, is that C ERTIFIED CHECK--RAISED AFTER 


in this particular case the knowledge of the 
bank did extend beyond the two matters of 
the drawer’s signature and funds, to other in 
formation impeaching ‘the validity of the 
check and the responsibility of the bank is 
predicated upon the negligence of the teller 
in not referring to this information before 
making the erroneous statement that the 
certification was good. In this latter case, 
also, the bank had already become the 
primary debtor by its certification, and there 
was therefore more reason for the intending 
purchaser to look to the bank for informa 
tion than in a case where it had not pre 
viously bound itself to pay by certifving the 
check. 

7. Right of Recovery Where Check 
Raised After Certification.-— Although a 
bank paying a check which it has previously 
certified, and which has been raised after cer- 
tification, cannot recover the amount from a 
bona fide holder, who will thereby suffer loss 
through the bank’s mistake, yet it will be en 
titled to recover, provided the party to whom 
the money has been paid will be placed in no 
worse position if required to refund than be 
fore the payment. ational Bank of Com 
merce v. National Mechanics’ Banking Asso 


r 


ctation, 55 N. Y., 211. 


Another phase of the responsibility of a 
bank growing out of the certification of acheck 
which has been afterwards raised occurs in a 
casein Louisiana, which may be mentioned in 
this connection. 


‘There a case arose where a 
check was drawn for forty-one dollars, which 
was certified by the bank. ‘The drawer had 
left a blank between the words “ forty-one” 
and “dollars,” in which he frauduiently in 
serted the words “hundred and fifty,” and 
then negotiated it to a dena fide holder for 
value. ‘Ihe bank was held liable for the 
amount of the check to the holder, on the 
ground that it was negligent in certifying the 
check without drawing a line with a pen be 
tween the words “forty one” and ‘ dollars,” 
thereby enabling the drawer to perpetrate the 
fraud. He/wegev. Hibernia National Bank, 
28 La. Ann., 520. 


CERTIFICATION—-INQUIRY AS ‘TO 
GENUINENESS — LIABILITY OF 
BANK FOR ERRONEOUS STATE 
MENT AND NEGLIGENCE OF TEL 
LER. 


Court of Appeals of New York, Second 
Division, March 26, 1889. 


Crews ef al. v. BANK OF New York, Na- 
TIONAL BANKING ASSOCIATION. 


1. Acheck was certified by the defendant bank, and subse- 
quently raised in amount. The intending purchaser sub- 
mitted it to defendant's paying teller, asking if the certifi- 
cation was good, At this time payment of the check had 
been stopped, and defendant's books contained an entry 
to that effect. The teller, without referring to the infor- 
mation in the bank's possession, replied that it was good. 
The jury found as matter of fact that the inquiry made of 
the teller was understood by the latter as referring to the 
validity of the certification at the time of the inquiry, as 
distinguished from the genuineness of the marks of certifi- 
cation only; and that it was culpable negligence to answer 
the question without referring to the registration book and 
book of stopped payments, which would have disclosed 
the fraud. The holder having taken the check on the 
faith of the teller’s statement, the bank, by reason of its 
negligence, was held liable to him on the check. 

2. In acase like the foregoing it is not competent to ask a 
witness, not a party to the contract, ** What do you under- 
stand to be the contract of certification of a check or 
draft?" 


Appeal from supreme court, general term, 
first department. 

Action by Henry Clews and Charles M. 
Foster v. The Bank of New York, National 
Banking Association ov a bill of exchange. 
Judgment on a verdict for plaintiffs was af 
firmed by the supreme court on appeal by 
defendant, and defendant now appeals to 
this court. 


Wheeler H. Peckham, for appellant. A/- 
bert A, Abbott, tor respondents. 


Fottetr, C. J. January 6, 1879, the 
Commercial National Bank of Chicago drew 
a sight-bill on the defendant, of which the 
following is a copy: 


“$254.50. Commercial National Bank of 
Chicago. Duplicate unpaid. Chicago, IIL, 
Jan. 5th, 1879. Pay to the order of Wirt 
Dexter two hundred and fifty-four 50-100 
dollars. ‘lo the Bank of New York National 
Banking Association, New York. No. 73,436. 

“lS. Eames, A. Ceshier.” 
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‘The payee indorsed and mailed the bill to 
Augusta H. D. Godman at the city of New 
York. ‘Ihe bill never reached the indorsee, 
but in some way fell into the hands of a 
knave. January 15th this genuine bill was 
presented to William H. Meany, the paying 
teller of the drawee, who certified it by cut- 
ting through it near the right-hand end with 
a stamp the words, “Certified. Bank of New 

York N. B. A.,” and signing “Meany.” <A 
*memorandum of the bill was entered upon 

the register kept of bills drawn by the drawer 

upon the drawee, showing its number, amount, 
and that it was certified. February roth the 
drawer notified the drawee that the biil had 
not come to the hands of the indorsee, and 
not to pay it. ‘This notification was received 
February 12th, and thereupon the drawee 
added to the previous entry descriptive of 
the bill, made in its bill register, the words, 
“Stop pay’t. See letter of Feb. 10, 1879.” 

March 3, 1879, a stranger to Henry Clews 
& Co. entered the banking-house of that firm 
in the city of New York, and purchased 
$2,500 par value of United States 4 per cent. 
bonds, and offered in payment an instrument 
in the form of a bill of exchange, of which 
the following is a copy: 

“$2,540. Commercial National Bank of 
Chicago. Duplicate unpaid. Chicago, IIL, 
Keb. 27th, 1879. Pay to the order of Henry 
Clews & Co. twenty-five hundred and forty 
dollars. ‘l'o the Bank of New York, National 
Banking Association, New York. No. 73,436. 

“TS. Eames, A. Cashier.” 

Across this bill, and near the right-hand 
end, were cut the words, “Certified. Bank 
of New York, N. B. A.,” which was signed 
“Meany.” Before receiving the bill in pay- 
ment for the bonds, the plaintiffs sent it 
(March 3, 1879,) to the defendant for the 
purpose of learning whether it was good. 
Precisely what was said by the plaintiffs’ mes- 
senger to the defendant's teller, and by him 
to the messenger, was an issue of fact which 
was submitted to the jury. Upon the return 
of the plaintiffs’ messenger the bonds were 
delivered to the purchaser, with the plain. 
tiffs’ check for $33.75, the difference be- 
tween the purchase price of the bonds and 
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the bill. March sth the bill for $2,540 was 
presented to the defendant for payment,. 
which was refused, upon the ground that it 
was a forgery. It is conceded that the 
original bill (first above set forth) was changed 
from $254.50 to $2,540, Henry Clews & Co. 
substituted in the place of Wirt Dexter as 
payees, and the date changed from January 
6, 1879, to February 27, 1879. 

This action was brought to recover the 
amount of the bill from the defendant upon 
two grounds: (1) ‘That the usual liability in 
curred by a certifying drawee was enlarged 
by the interview of March 3, 1879, between 
plaintiffs’ messenger and defendant's paying 
teller (2) that defendant's paying teller was 
guilty of actionable negligence in stating, 
March 3, 1879, to plaintiffs’ messenger, that 
which was stated, and in not stating the facts 
within the knowledge of the defendant's 
officers and the paying teller. 

Upon the trial of an issue of law raised by 
a demurrer interposed to the complaint, the 
demurrer was overruled, and leave given to 
the defendant to answer. 8 Daly, 476. 
Upon the first trial of the issue of fact, the 
plaintiffs had a verdict, upon which a judg 
ment was entered, which was affirmed by the 
general term without an opinion, but was re- 
versed by the court of appeals. 89 N. Y., 
418. Upon the second trial of the issue of 
fact, the plaintiffs were nonsuited, and the 
judgment entered thereon was affirmed by 
the general term without an opinion, but was 
reversed by the court of appeals. 105 N. 
Y., 398; 11 N. E. Rep., 814. Upon the 
third trial, the plaintiffs had a verdict, upon 
which a judgment was entered, which was 
affirmed by the general term, from which 
judgment of atfirmance this appeal was taken. 

Upon the trial the plaintiffs’ messenger 
testified that, in obedience to his instructions, 
he handed the bill to some perso standing» 
at the paying teller’s window, in defendant's 
bank, and said: ** Henry Clews & Co. want 
to know whether the certification of this 
check is good,” that the person took the bill, 
rubbed his thumb over the corner where the 
amount had been written in, turned it over, 
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and looked at its back, said, “ Yes,” and 
handed it to the messenger, who returned to 
the plaintiffs with the information and bill. 
On the contrary, Mr. Sherman, defendant’s 
certifying teller, testified that the bill was 
presented to him by the messenger, who 
asked “if the certification was correct,” and 
he (Sherman) replied “that it was.” It is 
conceded that whoever answered the inquiry 
of the messenger did so without referring to 
the register of bills, whereon was entered the 
number and amount of the original bill, with 
the direction not to pay it, and that the num- 
bers of the original bill and of the forged bill 
were identical. 

Four questions of fact were submitted to 
the jury: (1) Whether plaintiffs’ messenger 
presented the bill to defendant's paying teller, 
as asserted by the plaintiffs, or to defendant's 
certifying teller, as asserted by the defendant. 
‘The jury was instructed that if this question 
was found against the plaintiffs they could 
not recover. (2) “If, however, you are satis- 
fied that this question was asked by McCor- 
mick [plaintiffs’ messenger] at the paying 
teller’s window, then you are to determine 
whether or not, as a matter of fact, the in- 
quiry which he says he made of the person 
who occupied the position of defendant's 
paying teller was understood by the latter as 
referring to the validity of the certification at 
the time of the inquiry, as distinguished from 
the genuineness of the marks of certification 
only; and also whether the answer made by 
the paying teller, or the person acting as pay- 
ing teller, to Mr. McCormick, referred to the 
check or draft No. 73,436, as certified, in- 
stead of to the mere mark of certification.” 
‘The court charged in respect to this issue: 
“If the question asked by plaintiffs’ messen- 
ger was susceptible of two interpretations, 
one making the question refer to the certifi- 
cation only, and the other making it refer to 
the whole check, and the person of whom the 
question was asked understood it as referring 
to the marks of certification only, the plain- 
tiffs cannot recover.” (3) “If you believe 
from thé evidence that the plaintiffs were 
guilty of negligence in not informing the de- 
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fendant at the time of asking the question as 
to the circumstances under which the plain- 
tiffs received the check, or in not asking 
more definitely for the information they de- 
sired, and such negligence contributed to 
the result, then the plaintiffs cannot recover.” 
(4) “Whether or not the defendant was 
culpably negligent, under the circumstances 
disclosed by the evidence in this case, in 
answering the question which McCormick 
[plaintiffs’ messenger] says he asked at the 
paying teller’s window, without referring 
to the registration book and the book 
of stop-payments, which referred to the draft 
in question by its number, and would have 
disclosed the fraud. In that connection I 
will also charge you that, if the defendant 
was guilty of no want of ordinary care in re 
Spect to the answer given to the plaintiffs’ 
messenger, the plaintiffs cannot recover, if 
the inquiry was merely about the certification 
marks.” ‘lhe remarks of the court which ac- 
companied the submission of these issues to 
the jury were not unfavorable to the defend- 
ant, but all of the issues were found in favor 
of the plaintiffs. 

Upon the first trial the court instructed the 
jury, in effect, that if plaintiffs’ messenger 
asked defendant’s paying teller whether the 
certification was good, and the teller answered 
in the affirmative, the answer of itself, as mat. 
ter of law, rendered the defendant liable. 
For this error it is said, in 105 N. Y., 401, 
11 N. E. Rep., 817, the first judgment was 
reversed. In considering this case when it 
was before the court of appeals the second 
time it was said: “It by no means follows, 
however, that that decision (89 N. Y., 418) 
established that the defendant was absolutely 
exempt from liability, and could not be held 
responsible even if the defendant, at the time 
the teller said that the certification was good, 
had notice that it had ceased to be good by 
reason of the subsequent alteration of the 
draft, or had in its possession the means of 
ascertaining that fact, and the jury should 
find that it was guilty of culpable negligence, 
under these circumstances in omitting to re- 
sort to those means of information, and thus 
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misled the plaintiffs to their injury.” 105 N. 
Y., 402, 11 N. E. Rep., 816. Again it was 
said : “ Without regard to the admissibility of 
evidence of usage, the plaintiff had a right, 
under the circumstances offered to be proved, 
to go to the jury on the question whether the 
inquiry made of the teller was understood by 
the parties as referring to the validity of the 
certification at the time it was exhibited to 
the teller, or only to the genuineness of the 
marks of certification, and also on the ques- 
tion whether it was culpably negligent, under 
the circumstances, to answer the question 
without referring to the certification book and 
the book of stop-payments, which referred to 
the draft in question by its number, and would 
have disclosed the fraud.” 105 N. Y., 403, 
11 N. E. Rep., 817. ‘The fair import of this 
opinion, interpreted by the judgment ren- 
dered, is that the plaintiffs could recover if 
the jury should find upon sufficient evidence 
that the defendant was culpably negligent, to 
the injury of the plaintiffs, in not referring to 
its register of certified bills, and the letter 
thereon referred to, and reporting to the 
messenger that bill No. 73,436, drawn by the 
Commercial Bank of Chicago, was drawn for 
$254.50, not for $2,540 ; that it was certified 
by this bank for $254.50, January 15, 1879, 
more than forty days before the date of No. 
73,436, now presented by them; the drawer 
reports that it has been lost, and its payment 
has been stopped. Defendant's cashier testi- 
fied that all of these facts could have been 
learned from the register and the letter, all 
of which facts were at one time known to the 
paying teller, but were evidently not in mind 
at the time of the interview with plaintiff's 
messenger. 

Whether the defendant was negligent in 
this respect was submitted to the jury, and 
found for the plaintiffs, and, under the deci- 
sion of the court of appeals, it is sufficient to 
sustain this judgment, unless some error 
against the defendant was committed in re- 
ceiving or rejecting evidence, or instructing 
or refusing to instruct the jury. ‘The court 
was asked to charge “that if the jury believe 
from the evidence that, at the time the draft 
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was presented at defendant's bank, the person ° 
to whom it was presented did not know that 
it was the same draft, payment of which had 
been stopped, or that it was an altered draft, 
but supposed it a genuine draft, and an- 
swered the question in good faith, the plain- 
tiffs cannot recover.” ‘This is not the test 
laid down by the court of appeals. ‘The 
court expressly held that the plaintiffs need 
not go so far as to establish that the defend- 
ant or its paying teller was guilty of an intent 
to defraud the plaintiffs, but that a recovery 
might be had if the paying teller was negli- 
gent in failing to ascertain and disclose the 
facts to the plaintiffs’ messenger. ‘lhis is not 
an action for deceit, and the plaintiffs do not 
assert in their complaint or evidence that any 
one of the defendant's employees intention- 
ally deceived the plaintiffs ; and the instruc- 
tions, asking that deceit be established, were 
properly refused. 

‘The appellant urges in its tenth point * that 
the court erred in refusing to charge that the 
teller was not the agent of the bank for the 
purpose of giving information other than as 
to genuineness of signature of drawer and ac 
ceptor.” We are not referred to the folio 
where this request is found in the record, nor 
have we found it. Aank v. Bank, 67 N. Y., 
458, is cited in support of the position that 
the refusal of this request, if made and re- 
fused, is error. In the case cited, the plain- 
tiff did not seek to recover upon the ground 
that the defendant was guilty of actionable 
negligence, but upon the contract of certifica- 
tion, which the plaintiff sought to enlarge by 
proving that the certifying teller gave the con- 
temporaneous assurance that the bill was 
“correct in every particular,” and the au- 
thority is not germane to the question here 
discussed. 

‘The question put to Mr. James B. Clews, 
‘What do you understand to be the contract 
of certification of a check or draft ?” did not 
call for a relevant fact. He was not one of 
the parties to the contract, and his under- 
standing of the effect of such contracts was 
not admissible for or against the plaintiffs. 
(Id.) ‘The question did not call for the wit- 
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ness’ understanding. of the effect of the cer- 
tification in question, or for his understand- 
ing of the information received from the 
messenger, but for his understanding of con- 
tracts of certification. ‘The remaining ex- 
ceptions seem to call for no consideration. 

The judgment is affirmed, with costs. 

All concur. 


NATIONAL BANK — VIOLATION OF 
LAW—ACTION BY COMPTROLLER 
TO FORFETT CHARTER — PLEAD 
ING. 


Circuit Court of the United States for the 
Northern District of Towa, April 8, 1889. 


‘TRENHOLM, Comptroller, v. COMMERCIAL 


NATIONAL BANK or DupuQue. 


Secuon 5239 Rev. S:. U. S.. declares that “if the directors 
of any national banking association shall knowingly vio- 
late, or knowingly permit any of the officers, agents or 
servants of the association to violate any of the provisions 
of this ti.le (viz., Title 62,) all the rights, privileges and 
franchises of the association shall be thereby forfeited.” 
Title 62 embraces the subject of the organization, powers, 
duties and liabilities of national banks. The comptroller 
of the currency sought to forfeit the charter of a national 
bank for violation of certain provisions of Title 62, and 
his information as to certain of the violations charged that 
“the association d.d knowingly violate,” etc.; and as to 
others that ‘tthe banking association and the directors 
thereof did knowingly permit,” etc. On a motion to 
strike out part of the information, 

Held, 1. As to the averment that “the assvciation did 
knowingly violate,” etc.,it lacks the statement that the 
violation was the act of the directors, or that they know- 
ingly permitted it, and it is therefore insufficient. 

2. In regard to the charge that “* the banking association 
and the directors thereof did knowingly permit,” etc., a 
violation, the allegation that the banking associativn, 
aside from the directors, knowingly permitted the doing of 
the named acts is immaterial, and should be stricken out. 


Motion to strike out parts of information. 
Information filed by William L. ‘Trenholm, 
comptroller, under Rev. St. U.5.,s. 5239, for 
the forfeiture of the charter of the Com- 
mercial National Bank of Dubuque. 

7. P. Murphy, U.S. Dist. Atty., and [Vm. 
Graham, for petitioner. F.. McCeney and 
J. #H. Shields, for defendant. 

Suiras, J. he information filed in this 
cause contains some 24 articles, in which are 
set forth the facts relied upon as grounds for 
forfeiting the charter of the bank. They 
present, however, only two general grounds 
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for such action—to-wit: That the bank had 
loaned amounts exceeding 10 per cent. of its 
capital to certain named parties or corpora- 
tions, in violation of the provisions of sec- 
tion 5200 of the Revised Statutes, and that in 
certain statements of the condition of the 
bank forwarded to the comptroller of the cur 
rency a false statement of the amounts of 
loans, discounts and overdrafts was included. 
In the articles, 19 in number, charging the 
loan of amounts in excess of 1o per cent. of 
the paid-in capital to the several parties 
named in the articles it is averred that * the 
said banking association and the directors 
thereof did knowingly permit the officers of 
said association to permit the total liabilities 
of (each article naming a different person or 
corporation) for money borrowed to exceed 
the one-tenth part of the capital stock,” etc. 
In the articles charging the making the false 
statement touching the resources of the bank 
itis averred that “the said banking associa 
tion did knowingly violate the provisions of 
title 62 of the Revised Statutes,” etc. 

‘This proceeding is based upon section 5239 
of the revised statutes, which declares that 
“if the directors of any national banking as 
sociation shall knowingly violate, or know 
ingly permit any of the officers, or agents, or 
servants of the association to violate any of 
the provisions of this title, all the rights, 
privileges and franchises of the association 
shall be thereby forfeited.” ‘litle 62 em 
braces the subject of the organization, pow- 
ers, duties and liabilities of national banks 
The deciaration, therefore, that a violation of 
any of its provisions causes a forfeiture of 
the rights and franchise of the bank might 
seem, at first blush, to subject the life of the 
association to many hazards. But a more 
careful reading of the section shows that 
there isa limitation upon the acts which shall 
have the effect of forfeiting the franthise of 
the bank. A corporation ordinarily has two 
classes of officers in charge of its affairs— 
the one being the directors or managers, who 
constitute the governing body, having the 
general superintendence of the concerns of 
the corporation, and the other constituting 
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what may be called the “executive force” of 
the corporation. ‘Thus, in case of a bank 
organized under the act of Congress, there is 
found the managing board, composed of the 
directors, and the executive board or force, 
composed of a cashier, teller and other sub- 
ordinate officers. The cashier is the chief 
executive officer, by whom, or under whose 
immediate direction, much the larger part of 
the daily transactions of the bank are carried 
on, and his acts, within the scope of his pow- 
ers, are the acts of the corporation. ‘Therefore 
there are many acts done in carrying on the 
business of the bank which are strictly cor- 
porate acts, and binding upon the association, 
which nevertheless were not directed nor 
caused to be done by the directors. Herein 
lies the limitation upon the violations of title 
62, which defines or points out those which 
shall be deemed to be grounds for declaring 
a forfeiture of charter. Acts done in con- 
nection with the corporate business by the 
cashier or other executive officers or agents 
of the bank may be violations of some of 
the provisions of title 62, but it does not fol- 
low that by reason thereof the charter can be 
forfeited. Being acts done by the executive 
officers within the general scope of their 
powers as such, they are corporate acts, and 
in strict legal phraseology, may be declared 
to be acts done by the association, yet they 
would not constitute ground for forfeiting 
the franchise. ‘Thus,if an information should 
charge that a given banking association had, 
through its cashier, -violated the provisions of 
title 62 by loaning to a person named a sum 
in excess of one-tenth of its capital stock, it 
certainly could not be claimed that such an 
allegation was sufficient. ‘The cashier, hav- 
ing general control over*the matter of loans 
and discounts, in making such a loan would 
represent and bind the corporation, although 
such loan might be in excess of the statutory 
limitation, and hence the act of making the 
loan could be declared to be the act of the 
association, but that would not meet the re- 
quirements of section 5239 of the Revised 
Statutes. Under that section nothing short 
of the action of the directors by either 


2: 


knowingly violating, or knowingly permit- 
ting the officers of the bank to violate 


the provisions of the statute, will justify the 
forfeiture of the charter. 

Violations of the statute on the part of the 
executive officers or agents of the bank are 
not of themselves declared to be fatal to the 
continued existence of the corporation. 


The 
violation of the statute must have been com- 
mitted by the directors, or have been know- 
ingly permitted by the directors, before it is 
deemed to be of that grave character de- 
manding the forfeiture of the charter as the 
punishment thereof. It is not, therefore, a 
sufficient averment in an information seeking 
a forfeiture of a bank charter to charge that 
the association committed a certain act, for 
that averment could be sustained by simply 
showing that the cashier or other officer of 
the bank had done the act complained of, 
and the act being within the general scope of 
his powers, would be a corporate act. ‘The 
averment in the information must charge 
either that the act was done by the directors, 
or that they knowingly permitted some one 
or other of the officers, agents or servants of 
the association to do the act relied on as a 
violation of the statute. 

In the articles of the information now be- 
fore the court, charging the making false 
statements in the reports of the condition of 
the bank forwarded to the comptroller, it is 
averred that the said banking association did 
knowingly violate the provisions of the stat- 
ute, and that the association did make and 
transmit certain statements alleged to be false. 
‘There is no averment therein charging that 
the furnishing of such false statements was 
the act of the directors, or that they know- 


‘ingly permitted such false statements to be 


made and forwarded by the cashier or other 
officer of the bank, and lacking these essen- 
tials, these several articles do not show facts 
at all material to the subject of information, 
and the motion to strike the same from the 
information is sustained. 

In the remaining articles of the informa- 
tion the charge is that “ the banking associa- 
tion and and the directors thereof did know- 
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ingly permit,” etc. If the directors knowingly 
. permitted the officers of the bank to do acts 
in violation of the provisions of the statute, 
then it is immaterial whether the association 
also permitted the same. If it cannot be 
. shown that the directors knowingly permitted 
the violations of the statute, then it would be 
useless to prove that the association, through 
any of its officers or agents, knowingly per- 
mitted the doing of the acts in question. 
Hence the allegation that the banking asso- 
ciation, aside from the directors, knowingly 
permitted the doing of the named acts, is 
Upon the 
argument it was said that the allegation that 
the banking association knowingly permitted 
the doing of the acts charged to be violations 
of the statute could be treated as mere sur- 
plusage, and be disregarded. If the case had 
progressed to a final hearing without the ob- 
jection being previously raised, the court 
might so view the matter, but when the ob- 
jection is taken ¢” /imine, and the defendant 
has the right to demand that the exact issue 
to be met should be made plain, it is the bet- 
ter practice to strike out of the pleading all 
allegations that are immaterial, but which 
may tend to confuse the issue to be tried. 
‘The statute itself makes plain what the in- 
formation should charge as ground for a 
judgment forfeiting the charter. It must, by 
proper averment, show that in carrying on 
the business of the bank some act or trans- 
gression in violation of the provisions of title 
62 of the Revised Statutes was done, and that 
the directors were either the doers thereof, or 
knowingly permitted it to be done by some 
officer, agent, or servant of the bank. 
‘The motion is therefore sustained in this 
particular. 


tendering an immaterial issue. 


NoTeE.—The above case, while deciding simply 
a question of pleading, brings out very clearly the 
point that the Anowledge of the directors is an es- 
sential element to subject a national bank to the 
penalty of forfeiture of its charter under section 
5239, U.S. Rev. St., which declares that ‘‘if 
the directors of any national banking association 
shall knowingly violate, or knowingly permit any 
of the officers, agents or servants of the associa- 
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DEPOSIT WITH BANK TO PAY ,CRED- 
ITOR—-RIGHT OF REVOCATION— 
NOTICE. 


Supreme Court of Kansas, April 5, 1889. 


BROCKMEYER Y. WASHINGTON NATIONAL 
BANK. 
7 

Where a bank delivers to anot»er bank money and securities 
to pay a creditor, and the account is kept in the name of 
the depositing bank or its owner absolutely, and not as 
trustee for she creditor, the bank making the deposit may 
withdraw it at any time before the creditor has notice of 
the trans: ¢ ion. 


On motion for rehearing. 

A. S. IVtlson, for plaintiff in error. Omar 
Powell, for defendant in error. 

Per Curiam. ‘The opinion heretofore filed 
in this case is seriously disputed. 40 Kan., 
——-, 19 Pac. Rep., 855. Itis again claimed 
that although Brockmeyer had no knowledge 
or notice of the deposit of moneys, drafts, 
etc., in the Washington National Bank to pay 
the liabilities of the German Savings Bank, 
that Knowles, who was in fact the German 
Savings Bank, had no authority to withdraw the 
deposit, or revoke the order given to the Wash- 
ington National Bank to pay the claims against 
the German Savings Bank. Notwithstand- 
ing the cases cited and referred to, we think 
the views expressed in our former opinion do 
not require modification or change. In the 
former opinion a portion of Section 1045, 2 
Story, Eq. Jur., was quoted, and Section 1046 
reads as follows: “It is true that in every 
case where a consignment or remittance is 
made with orders to pay over the proceeds to 
a third person the appropriation is not abso- 
lute ; for it amounts to no more than a man- 


tion to violate any of the provisions of this title 
(title 62), all the rights, privileges and franchises 
of the association shall be thereby forfeited.” 

While many acts may be done by the cashier or 
other officers of the bank within the scope of 
their ordinary duties in plain violation of the 
provisions of the statute, and which, in pursuance 
of the authority conferred upon those officers, 
will be regarded as the acts of the bank, it is 
only when the directors are either the doers there- 
of, or Anowingly permit the acts to be done, that 
a forfeiture can be decreed. 
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date from a principal to his agent, which can 
‘give no right or interest to a third person in 
the subject of the mandate. It may be re- 
voked at any time before it is executed, or at 
least before any engagement is entered into 
by the mandatary with the third person to 
execute it for his benefit, and it will be re- 


voked by any prior disposition of the property 
inconsistent with such execution; but if no 


revocation is made, and the mandate con- 
tinues in full force, the trust of such continues 
for the benefit of such third person, who, 
after his assent thereto notified to the man- 
datary, may avail himself of it in equity with- 
out any reference to the assent or dissent of 
the mandatary upon such notice, for his re- 
ceipt of the property binds him to follow the 
orders of his principal.” We find in volume 
3 of Pomeroy’s Equity Jurisprudence the 
* Although, 
whenever a debtor, in the manner above de- 
scribed, makes to his creditor an equitable 
assignment of a specific fund or debt in the 
hands of or owing by a third person, the as- 
sent of such third person is not requisite to 
the effect of the transfer in equity; yet the 
assignment, appropriation, direction, or order 
is not absolute, but may be revoked by the 
debtor-assignor at any time before the credit- 
or-assignee has been notified of it, and has 
ex_ressly or impliedly assented thereto. In 
such a case, notice to and assent by the cred- 
itor-assignee are essential to an absolute as- 
signment.” Section 1281. “In all cases, 
even when the assignee was not a creditor of 
the assignor, the order must be delivered to 
the intended payee, or he must be notified of 
it by the drawer’s procurement, in order 
that it may operate as an equitable assign- 
ment. A mere letter, communication, or 
other mandate to the agent, depositary, or 
debtor, directing him to pay the fund to a 
designated person, will not of itself operate 
_ @ an assignment ; but it may be withdrawn 
or revoked at any time before the arrange 
ment is completed, by information given to 
the intended payee by or on behalf of the 
drawer. What shall amount to the present 
_ appropriation which constitutes an equitable 


rule to be declared as follows : 
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assignment is a question of intention to be 
gathered from all the language, construed in 
the light of the surrounding circumstances. 
For example, while it is not essential to the 
existence of an equitable assignment of a 
fund that the debtor, agent, or depositary 
should be expressly directed to pay over the 
money to the assignee, the absence of such a 
direction may tend to show an intention not 
to transfer a present interest in the fund, 
but that the arrangement is wholly executory 
and prospective.” Section 1282. 

In support of the rehearing, several cases 
are cited that an irrevocable trust may be 
created for the benefit of a third person, with- 
out his knowledge at the time, but most of 
the cases are conveyances of real estate, in 
which the consent of the grantee or bene- 
ficiary is presumed until he expresses his 
dissent or refusal. See Skipwith v. Cunning- 
ham, 8 Leigh, 271; Field v. Arrowsmith, 3 
Humph, 442, and Shepherd v. McEvers, 4 
Johns. Ch., 136. In all of these cases the 
deed passed the legal title of the estate to the 
trustee, and it was decided that the law pre- 
sumes every estate given by will or otherwise 
is beneficial to the party to whom it is given 
until he releases it; that therefore the assent 
of the grantee is implied in all conveyances— 
first, because of the supposed benefits; sec- 
ond, because it is incongruous and absurd 
that when a conveyance is completely exe- 
cuted on the grantor’s part the estate should 
continue in him; and, third, to prevent the 
uncertainty of the freehold. In the other 
cases referred to the debtor-assignor had 
parted with all control of the specific fund, 
money, or property assigned or transferred. 
If we should approve all of these decisions, — 
it would not necessarily follow that Brock- 
meyer was entitled, after the revocation of 
the order to the Washington National Bank, 
to recover of that bank any part of the de- 
posit which had been withdrawn. ‘The peti- 
tion shows that Knowles kept two accounts 
with the Washington National Bank“ one in 
the name of E. C. Knowles, and one in the 
name of the German Savings Bank; that 
amounts of $2,450.15 and $4,073.35 were 
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placed to the credit of the account kept in 
the name of the German Savings Bank ; that 
on the 17th day of June, 1884, the account 
of the German Savings Bank with the Wash 
ington National Bank showed a balance in 
favor of the German Savings Bank of 
$6,126.82, which was $1,951.93 more than 
was necessary to pay the claims against that 
bank ; and that on the 17th day of June, 1884, 
the Washington National Bank transferred 
the balance due the German Savings Bank to 
the account kept in the name of FE. C. 
Knowles.” [tis that EK. C. 
Knowles was the owner of the German Sav 
ings Bank, and therefore as the money, drafts, 
notes, etc., of the German Savings Bank were 
deposited in the Washington National Bank 
in the name of the German Savings Bank, 
Knowles never placed himself in such a posi 
tion that he could not revoke his order to the 
national bank to pay thé claims of the Ger- 
man Savings Bank, if the revocation was 
made before Brockmeyer was notified of the 
deposit; hence, we think this case is very 
different from the cases referred to in the de- 
‘cisions concerning real estate, where the legal 
title became vested in a trustee, and from that 
moment the title was beyond the power of 
the grantor. 


conceded 


If the deposit or transfer by the 
German Savings Bank to the Washington 
National Bank had been intended to be ab 
solute, the account would have been kept 
in the name of the Washington National 
Bank, as trustee for the creditors of the Ger 
man Savings Bank, or the deposit would have 
been placed in the name of the creditors. 
We think, as was stated in the former opin 
jon, that the German Savings Bank, or its 
owner, Knowles, had the authority to revoke 
his arrangement with the national bank about 
paying the creditors of the German Savings 
Bank at any time before they had knowledge 
or notice thereof. The motion for rehearing 
will be overruled. 


BLANK INDORSEMEN'T.--NATURE OF 
CONTRAC'T-—-ADMISSIBILITY OF 
PAROL EVIDENCE TO VARY 
LEGAL EFFECT OF INDORSE- 
MEN’. 


Supreme Court of Ohio, \anuary 29, 1889. 


” FARR V. RICKER. 

1. The indorsement of a negotiable promissory note, made 
to transfer the title to one who has purchased it for value, 
is, though in blank, an abbreviated contract in writing, 
whereby the indorser binds himself to pay the note if, on 
presentment, the maker does not, and due notice is given 
him of such non-payment, and, in the absence of fraud or 
mistake, the legal effect of such indorsement cannot be 
varied by parol. 

. Ablank indorsement may, like any other written agree- 
ment, be reformed upon equitable principles, in an action 
on the indorsement, for the purpose of a defense. In 
such action the cause of reformation should be stated by 
way of cross-petition, with a prayer for such relief, and 
the averments should be supported by clear and convinc- 
ing proof to warrant the relief. 

3. Where, in an action on an indorsement, evidence is 
offered by the defendant in support of averments in his 
answer which, if true, would make the enforcement of the 
indorsement operate contrary to the contemporaneous 
agreement of the parties and a fraud on the rights of the 
indorser, the liberal principles of our Code would, in‘a trial, 
authorize the court to receive the evidence and permit an 
amendment of the pleadings ; but, where the evidence is 
contradictory and inconclusive, the refusal of the court to 
consider the evidence is not error, to the prejudice of the 
substantial rights of the indorser. . 


(Syllabus by the Court.) 
Error to-circuit court, Butler county. 
Thomas Millikin, for plaintiff in error. 
Morey, Andrews © Morey and P. C. Conk 
/in, for defendant in error. 


MINSHALL, J. 
the blank indorsement of a promissory note 
by the defendant, Ricker, to the plaintiff, 


Farr. 


The suit below was upon 


The petition contained the necessary 
averments to show the hability of the defend 
ant as an indorser; but, among other de 
fenses, the defendant set up that at the time 
he made the indorsement there was a parol 
agreement between them that he was not to 
be liable as an indorser; in other words, that 
the plaintiff was to take the note without re 
course. ‘This was denied by the plaintiff, 
and, a jury having been waived, the case was 
tried to the court, which found for the plain- 
tiff, and, after a motion for a new trial had 
been made and overruled, rendered judgment 
for the plaintiff. ‘he judgment was reversed 
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on a proceeding in error by the circuit court, 

on the ground, as stated in the entry, that the 
court held “as incompetent, and excluded 
from consideration, defendant’s verbal evi 

dence, which tended to show that he wrote 
his name on the back of said note without 
recourse, or tended to show a verbal agree- 
ment between said parties that defendant 
was not to be held liable as an indorser on 
said note.” 
introduced by the defendant which on motion 


Evidence to this effect had been 
was ruled out. ‘The note had been purchased 
by the plaintiff of the defendant for value, in 
the course of business, and the indorsement 
So that the 
case presents the question whether parol evi- 


was made to transfer the ttle. 


dence is admissible for the purpose of varying 
the legal effect of such an indorsement. 
‘There has been some conflict in the decis 
ions as to this, but it now seems that the de- 
cided weight of authority is against its admis 
sion for such purpose. Its admission has 
generally been placed on the ground that the 
contract of indorsement is an implied one, 
not in writing, and so not within the rule ex- 
cluding parol evidence offered for the pur- 
pose of varying the terms of a written agree 
ment. But this is not the generally received 
opinion, and is contrary to the usage and un- 
derstanding of the commercial world. It is 
said by Justice MarrHews, in AM/artin v. Cole, 
104 U. S., 37: “The contract created by the 
indorsement and delivery of a negotiable 
note, even between the immediate parties to 
it, is a commercial contract, and is not in 
any proper sense a contract implied by the 
law, much less an inchoate or imperfect con- 
tract. It is an express contract, and is in 
writing, some of the terms of which, accord- 
ing to the custom of merchants and for the 
convenience of commerce, are usually omit- 
ted, but not the less on that account perfectly 
understood. All its terms are certain, fixed 
and definite, and, when necessary, supplied 


by that common knowledge, based on uni- 
versal custom, which has made it both safe 
and convenient to rest the rights and obliga- 
tions of parties to such instruments upon an 


abbreviation. So that the mere name of an 


tion of his contract mm full.” 
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indorser, signed upon the back of a nego- 
tiable instrument, conveys and expresses his 
meaning and intention as fully and completely 
us if he had written out the customary obliga- 
And it was 
there held that parol evidence is not compe- 
tent to contradict or vary the legal effect of 
such an indorsement; and it is also stated 
that the cases in support of the rule “are too 
numerous for citation.” Regarding the in- 
dorsement, though in blank, as an abbreviated 
written agreement, all of whose terms are, by 
usage and custom, made definite and certain, 
such would seem to be the logical result of 
‘Thus 
it has been applied in a number of cases to 
the making of a note, 7'#/us v. Kyle, 10 Ohio 
St. 445; Collins v. Lnsurance Co., 17 Ohio 
St., 215; and to the drawing of a bill, Cum- 
mings Vv. Kent, 44 Ohio St., 92, 4 N. E. Rep., 
7i0; and also to the acceptance of a bill, 

vobinson V. Bank, 44 Ohio St., 441, 8 N. E. 
Rep., 583. 

‘There are some exceptions to the rule. It 
is competent for an indorser to show, as 
against his indorsee, that they became parties 
to the paper for the accommodation of the 
maker, or some other party, though in so 
doing he may change his apparent liability to 
his indorsee. ‘This is illustrated by the early 
case of Douglas v. Waddle, 1 Ohio, 413, and 
numerous cases elsewhere, on the ground 
that such evidence does not vary the con- 
tract, “but, admitting its efficacy, would show 
how the parties had agreed to bear the bur- 
den of it, if need were.” Bigelow, Cas. Bills 
& N., 169. It is also competent for an ap- 
parent indorser, as against his immediate in- 
dorsee, or one with notice, to show that his 
indorsement was without consideration, for 
this is no more than may be done by a maker, 
drawer, or acceptor under like circumstances. 
Or he may show that his name was placed on 
the paper for a different purpose than to 
transfer the title to the indorsee. ‘The case 
of Morris v. Faurot, 21 Ohio St., 155, cited 
and much relied on by counsel for defendant 
in error, is of this class. ‘That such was the 
ground of the decision is apparent from the 


the previous decisions of this court. 
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facts and the language employed by the judge 
in delivering the opinion of the court. He 
says: “A blank indorsement which evidences 
a contract, the terms of which cannot be 


contradicted or varied by parol testimony, is . 


one made in the usual course of business, for 
the purpose of transferring the title of or 
giving credit to the paper. The defense in 
this case was that no transfer of title was in- 
tended, nor was credit intended to be given 
this note by the transaction, but that it was 
paid and discharged by the makers through 
and by the plaintiff, who was acting for them 
and at their request,” and that the defendant 
simply indorsed his name on the note to en- 
able the plaintiff to show the makers that he 
had paidit. ‘The case of Hudson v. Walcott, 
39 Ohio St., 618, also falls within this dis- 
tinction. The name of Burt, who was sought 
to be made liable as indorser, had, for the 
purpose of collection by the savings bank, 
been indorsed on the note some months be- 
fore its transfer to Hudson, and the issue was 
whether this indorsement had been adopted 
in the transfer of the note to Hudson. Burt 
claimed that by the agreement Hudson was 
to take it without recourse, and that the 
omission to erase the indorsement was an 
oversight. It was held that he might do so. 
Morris v. Faurot is cited and relied on, 
which shows that the judge did not intend to 
announce, as the facts of the case did not re- 
quire, any rule different from that applied in 
the former case. 

A further exception is made, that is more 
apparent than real, in favor of the indorsee, 
by which he is permitted to show a parol 
waiver of demand and notice. ‘The cases of 
Dye v. Scott, 35 Ohio St., 194, and the sec- 
ond branch of Hudson v. Walcott, supra, are 
of this character; and also McMonigal v. 
Brown, 45 Ohio St., 499, 15 N. E. Rep., 
860. ‘The exception is on the ground that 
demand and notice are not a part of the con- 
tract, but a mere step in the remedy, which 
may be waived by the indorser. Byles, Bills, 
(6th Amer Ed.) Sharswood’s notes, 160; Bas- 
senhorst v. Wilby, 45 Ohio St., 333, 339, 13 
N. E. Rep., 75; 1 Pars. Notes & B., 549. 
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The limits fixed by these exceptions confine 
the rule to an indorsement made for value in 
the usual course of business for the. purpose 
of transferring the paper or giving it credit; 
and within these limits the rule is general 
that a contract of indorsement as interpreted 
by mercantile law, though in blank, cannot 
be varied by parol evidence of what was then 
agreed on by the parties. ‘The case of Batley 
v. Stoneman, 41 Ohio St., 148, is claimed to 
be opposed to this. ‘lhe indorsement sued 
on in that case had been made in perform- 
ance of a previous contract for building a 
house. ‘The builder had agreed to take the 
note secured by mortgage in part payment for 
his work. ‘he house was built and the in 
dorsement made according to the previous 
agreement. ‘The plaintiff, a subsequent in- 
dorsee, knew the facts. ‘lhe court held that, 


the indorsement being in blank, parol evi- 
dence of what was said by the parties in and 
about the transfer was properly admitted. If 
this case can be construed to hold that such 
evidence of a parol agreement made at the 


time of an indorsement for the purpose of 
varying its effect is admissible, it is contrary 
to the subsequent case of Cummings v. Kent, 
supra; for it is there held that such evidence 
is not competent for the purpose of varying 
the liability of a drawer of a bill, and the 
drawer of a bill is, according to mercantile 
law, the same as the indorser of a note, or, in 
other words, every indorser of a note is re 
garded as the drawer of a new bill. And, as 
Cummings v. Kent is the later case, the rule 
established by it should be followed until it is 
overruled. We are virtually asked to do so; 
but this we are not disposed to do, as it is 
supported by not only what seems to be the 
better reason, but also the greater weight of 
authority. Bigelow, Cas. Bills & N., 168, 
§ 3; Byles, Bills (7th Amer. Ed., Sharswood), 
101, note 1; Whart. Ev., § 1059, note 2; 
Benjamin’s Chalmer’s Dig., art. 56; and cases 
cited in Cummings v. Kent, 44 Ohio St., 97, 
4N. E. Rep., 710; Castle v. Rickly, 44 Ohio 
St., 490, 9 N. E. Rep., 136. 

That an indorsement may be reformed in 
equity on the ground of accident, fraud, or 
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wutual mistake, as any other written agree- 
ment, so.as to make it conform to the real 
intention of the parties, will not admit of 
much doubt. In the case of McElwain v. 
Merchants’ & Farmers’ Bank, decided by 
this court at the January term, 1887, but not 
reperted, in which the defendants below, who 
had been sued upon a note signed in their 
individual capacities, answered, by way of 
cross-petition, that by mutual mistake the note 
had been so signed, when by the agreement 
of the parties it should have been made the 
note of the association of which they were 
directors, and asked for a reformation, it was 
held that the action was appealable ; which, 
under our practice, was simply a holding that 
the parties were entitled to the relief they 
asked, in case the averments were supported 
by proper proof. But such remedy must 
have been obtained, either by a suit for that 
purpose or by a cross: petition in action on the 
indorsement, before it can be relied on as a 
ground of defense. In such case the issue 
is triable by the court, and must be sustained 
by clear and convincing proof, as in all sim- 
ilar cases, before the reformation can be had. 
This remedy affords a sufficient protection 
against any possible wrong that may result 
from the rule at law, and adequately protects 
the holder of negotiable paper. ‘There was 
no averment of any mistake or fraud con- 
tained in the answer, and no reformation was 
asked; and the evidence introduced, and not 
considered by the court, was insufficient to 
warrant a reformation, had it been asked. It 
consisted of the evidence of the defendant 
contradicted by that of the plaintiff ; so that, 
were we, under the liberal principles of our 
Code, to regard the answer as in the nature 
of a cross-petition for a reformation of the 
indorsement, which it is not, still the refusal 
of the court to consider the evidence could 
not be assigned as a ground of error, since, 
had it been considered, it would have been 
the duty of the court, by reason of the insuf- 
ficiency of the evidence, to deny the relief, 
and it alone was the proper tribunal to con- 
sider it. Hence, in any view, there was no 
error to the prejudice of any substantial right 
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of the party in the ruling of the court. Judg- 
ment of the circuit court reversed, and that 
of the common pleas affirmed. 


BANK CHECK—ILLEGAL CONSIDER 
ATION. 


Supreme Court of Towa, June 7, 1889. 


MOECKLY v. GORTON. 


Plainuff gave to defendant G. a note for $250 on an agree- 
ment by him not to prosecute plaintiff for perjury alleged 
to have been committed by him in a suit in which G. was 
aparty. Plaintiff afterwards gave a check in exchange 
for the note, which was transferred to G.'’s wife. Plaintiff 
sued to enjoin the transfer or collection of the note, alleg- 
ing that he was not guilty of the perjury, and that the 
note and check were given for an illegal consideration. 
Defendants demurred. 


Held, That, as the demurrer admitted plaintiff was not 
guilty, both the note and the check given in exchange 
therefor were without consideration and void, and G.'s 
wife having given no consideration for either, they were 
void in her hands; and the demurrer was properly sus- 
tained. 

Appeal from district court, Polk county. 
Marcus Kavenacu, Jr., Judge. 

This is an action in equity, by which the 
plaintiff demands that the defendants be en- 
joined from transferring, selling, or in any 
manner disposing of a certain money order 
bank-check, and for a decree declaring said 
check to be null and void, and cancelling the 
same. ‘here was a demurrer to the petition, 
which was overruled, and a decree was en- 
tered as prayed. ‘The defendants appeal. 

N. B. Raymond, for appellants. C. P. 
Holmes, for appellee. 

Roturock, J. ‘The petition is in these 
words: “ ‘The plaintiff states: (1) That here- 
tofore, to-wit, on or about the 27th day of 
November, 1886, this plaintiff, at the request 
of one Julius A. Kuntz, a justice of the 
peace and mayor of Polk City, Iowa, went to 
his (said Kuntz’s) office, and there met said 
Kuntz and the defendant Wm. Gorton, at 
which time and place said defendant accused 
this plaintiff of having committed the crime 
of perjury in the evidence given by him as a 
witness upon the trial of the cause of Geo. 
W. Miles against said Wm. Gorton, before 
C. P, Holmes, a referee appointed to hear 
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and determine said cause by the circuit court 
of fowa, in and for Polk county, in which 
court said cause was pending ; and said Gor- 
ton, at said time and place, further stated 
that, by reason of said perjury and false 
swearing of which he accused this plaintiff, 
he (said Gorton) had lost the sum of five hun 
dred dollars, and that, unless this plaintiff 
paid him (said Gorton) said sum of five hun- 
dred dollars, or gave him his promissory aote 
therefor, said Gorton would, on the following 
Monday morning, go before the grand jury 
of Polk county, Iowa, and cause this plain 
tiff to be indicted for the crime of perjury. 
(2) ‘That plaintiff, relying upon said Gor- 
ton’s promise not to take any action in regard 
thereto, did execute and deliver to said Wm. 
Gorton his promissory note for the sum of 
two hundred and fifty dollars, payable to the 
order of the wife of said Gorton, the defendant 
Mary LD. Gorton. (3) ‘That no consideration 
for said note passed from either said Wm. Gor- 
ton or said Mary D. Gorton, to this plaintiff, 
and that it was executed and delivered by this 
plaintiff for no purpose or consideration what- 
ever, except to avoid being criminally pros- 
ecuted on a charge of which he was not guilty 
as aforesaid. (4) ‘That plaintiff was fearful 
that said defendant would transfer said note 
to an innocent purchaser, who would have 
the legal right to enforce collection thereof 
against this plaintiff, and believing that his 
check, drawn upon a bank where he had no 
funds, would not be negotiable, he did, un- 
der the advice of said Kuntz, draw his check 
on the Des Moines Savings Bank for the sum 
of two hundred and fifty dollars, payable to 
said Mary D. Gorton, and delivered the same 
to said Kuntz, who soon after returned to 
this plaintiff said note. (5) ‘That he is un- 
able to state whether said check is payable to 
said Mary D. Gorton, or order, or bearer, but 
he avers that, according to his best recollec- 
tion, it is negotiable. (6) ‘That the only con- 
sideration for said check was the surrender of 
said note. (7) ‘That neither Mary D. Gorton 
nor Wm. Gorton are financially responsible, 
and, should they transfer the said check to 
an innocent holder, plaintiff would be with- 
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out remedy. Wherefore, plaintiff asks that 
a writ of injunction may issue restraining 
said Mary D. Gorton and said Wm. Gorton 
from transferring, selling, or in any manner 


disposing of said check, or allowing it to pass 


final hearing of this cause, said check be de- 
creed to be null, void, and cancelled; that de- 
fendants be ordered to surrender the same 
for cancellation ; and said injunction be made 
perpetual; that plaintiff recover his costs, 
and have such other and further relief and 
remedy as may be just and equitable.” ‘The 
demurrer was upon the ground that the facts 
stated in the petition do not entitle the plain- 
tiff to the relief demanded. Counsel for ap. 
pellants contends that the note was a valid 
contract, because the promise of William 
Gorton to refrain from instituting criminal 
proceedings for the perjury was not an illegal 
consideration. It is further claimed that the 
parties to the transaction were im part delicto, 
and neither is entitled to the aid of a court 
to prevent its enforcement. Whatever may 
be thought of the above propositions of law 
contended for by counsel, they can have no 
application in this case, because it appears 
from the averments of the petition that the 
plaintiff herein was not guilty of the perjury 
of which he was accused. ‘his being con- 
ceded by the demurrer, the note was without 
any consideration whatever, and was abso- 
lutely void as between the parties thereto. 
It was executed to avoid a criminal prosecu- 
tion upon a charge of which the maker of 
the note was not guilty. And the bank check 
given in exchange for the note was a mere 
change of the form of the void obligation 
No new rights accrued by the exchange ; 
and, Mary Gorton having given no consider- 
ation for either the note or the check, they 
are as invalid in her hands as they would 
have been if made payable to William Gor 
ton. 


We think the demurrer was properly over 


ruled. Affirmed. 





THE BANKING LAW JOURNAL. 


COLLECTING BANK —- NEGLIGENCE 
TO SEND ITEM DIRECT TO PAY- 
ING BANK—FAILURE OF BANK— 
LOSS—-LIABILITY. 


Supreme Court of Colorado, May 3, 1889. 


(JERMAN NATIONAL BANK OF DENVER V. 


Burns. 

#., at Leadville, holding a certificate of deposit of a Lead- 
ville bank, mailed the same to defendant bank at Denver, 
of which he was a customer, with a request to credit his 
account with the same. Defendant bank mailed the cer- 
tificate for “* collection and credit” direct to the Leadville 
bank, but not receiving a response in due course of mail, 
sent inquiry by telegram and was advised by the Leadville 
bank that it had never been received. Defendant bank 
thereupon wrote B , directing him to go to the Leadville 
bank and get a duplicate certificate, but the letter was not 
received by B. until after the Leadville bank had failed. 


Ta an action by B against the defendant bank to recover the 
amount, it was held negligence on the part of the defend- 
ant to send the certificate direct to the bank primarily 
liab'e thereon for payment, instead of to a third party for 
collection, and the jury having found that such negligence 
was the proximate cause of loss, the bank was adjudged 
liable to B. for the amount of the certificate. 


The liability of the defendant bank being established on the 
ground of its negligence with regard to the collection, a 
consideration of the question whether it was in fact an 
agent for collection, or the owner of the certificate on 
whom the loss would fall, was rendered unnecessary. 


Appeal from superior court of Denver. 


Charles Burns, the plaintiff below, in Jan 
uary, 1884, deposited in the First National 
Bank of Leadville the sum of $3,300, and re- 
ceived from said bank its certificate of de 
posit payable to said Burns, or his order, up 
on return of the certificate properly indorsed. 
Plaintiff, then having a bank account with 
the German National Bank of Denver, de- 
fendant below, indorsed and sent the certifi 
cate to said defendant bank, with a letter as 
follows: * Leadville, Jan. 15th, 1884. W.1. 
Jenkins, Cashier German Nat. Bank-- Dear 
Sir: I inclose to you a certificate of deposit for 
thirty-three hundred, indorsed to your bank. 
Please credit my account with the same, 
and oblige, yours truly, CHarLes Burns. 
$3,300.” ‘The defendant bank acknowledged 
the receipt of said certificate by a letter as 
follows: ‘German National Bank. Denver, 
Colo., Jan. 17th, 1884. Chas. Burns, Esq., 
Leadville --Dear Sir: Your favor of the 15th 
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received, with inclosures, as stated. You 
have credit, Yours very truly, W. I. 
Jenkins, Cashier. I inclose ———.” This 
letter was on a printed form, and the words, 
“You have credit,” in print, were followed 
by a blank line, to be filled up if credit was 
actually given, otherwise not. ‘The defend- 
ant thereupon deposited a letter in the United 
States post office at Denver, containing said 
certificate of deposit, with two other items, 
duly addressed to the said First National 
Bank at Leadville, or to the president there- 
of, duly stamped, with notice printed on the 
envelope to return in five days to the defend- 
ant if not called for. ‘The letter was as fol- 
lows: “The German National Bank. Den- 
ver, Colo., Jan 17th, 1884. F. W. De 
Walt, Esq., President, Leadville: I inclose 
for collection and credit, No. 51,262, Rice ; 
protest, $800.63 ; you no protest, $3,300 ; you 
no protest, $3,092. Yours truly, W. I. JENKiNs, 
Cashier.” Not having received any response 
thereto on the 21st day of January, defendant 
sent inquiry by telegram, and on the same 
day received answer: “ No such remittance 
received,” signed, “‘THe First Nationa. 
Bank;” whereupon defendant then reported 
the same to plaintiff by letter addressed to 
him at Leadville, directing him to go to the 
Leadville bank and get a duplicate certifi 
cate, which letter was not received by plain- 
tiff until after the Leadville bank had failed. 
‘The Leadville Bank continued to meet its 
obligations until January 22, 1884, when it 
failed. ‘Vhe affairs of the bank were wound 
up by the receiver appointed by the comp- 
troller. ‘The president of the bank, who was 
its manager previous to and at the time of 
the failure, was convicted and sentenced to 
the penitentiary for unlawful acts in connec 
tion with said bank, and was there confined 
at the time this case was tried. ‘The receiver 
and the teller of the bank gave their testi- 
mony, from which it appears that they had 
no knowledge of the certificate, nor of the 
two items sent with it; that the books of the 
bank showed the issuance of the certificate, 
but no entry of the receipt or payment there- 
of by the bank. It also appears from the 
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evidence that there were two mails per day 
from Denver to Leadville, arriving at Lead- 
ville about twelve hours after leaving Denver; 
and that there were ample funds on hand in 
the Leadville bank up to January 22, 1884, 
for the payment of said certificate; and that 
it would have been paid had it been presented 
to the paying teller of said bank, and pay- 
ment demanded thereon, at any time prior to 
said day. Upon learning of the failure of 
the Leadville bank, plaintiff demanded that 
defendant should pay the amount of said cer- 
tificate of deposit, which, being refused, he 
brought this action. 

‘The amended complaint states the cause 
of action in two ways: ‘The first, upon the 
theory that defendant, according to its cus- 
tom in such matters, had accepted the certifi- 
cate as a deposit in favor of plaintiff, and 
had given, or was bound to give, him uncon- 
ditional credit therefor; the second, upon the 
theory that defendant had received the certi- 
ficate for collection, and that by reason of its 
negligence and want of care in that behalf 
plaintiff had lost the proceeds of said certifi- 
cate. ‘The answer denied the custom, the 
unconditional credit, alleged that it received 
the certificate for collection only, and trav 
ersed the allegation of negligence. 


Patterson & Thomas, for appellant. Z. 


C. Rockwell, for appellee. 


Euuiott, J. (after stating the facts as 
above): ‘The plaintiff, by letter, had request 
ed defendant to credit his account with the 
amount of the certificate of deposit inclosed. 
‘The reply to this letter by its literal terms 
indicated compliance with this request, but 
the credit was not actually given, and the 
trial court held that the evidence under the 
circumstances did not warrant the plaintiff's 
claim to such unconditional credit, so the 
first cause of action was dismissed. ‘The 
trial court seemed to consider plaintiff's let- 
ter transmitting the certificate of deposit as 
equivalent to a request from plaintiff to col- 
lect of the Lzadville bank, and to credit plain- 
tiff with the proceeds of the collection. ‘This 
view was certainly favorable to defendant. 
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Under such circumstances defendant was 
bound to use all reasonable diligence to pro- 
tect the interests of plaintiff. Its duty was 
to send the certificate in due season to be 
promptly presented for payment. If there 
was negligence on the part of defendant in 
this behalf, and loss resulted to plaintiff in 
consequence thereof, plaintiff undoubtedly 
has a cause of action against defendant for 
such loss. Morse, Bank. 354. ‘hus far 
the authorities are agreed, but in some re 
spects they are in conflict upon this subject 
Some courts have held that a bank undertak 
ing the collection of commercial paper is re 
sponsible, not only for any loss occasioned 
by the negligence of its own immediate ser 
vants and agents, but also for the neglect or 
default of any intermediate agent or corre 
spondent to whom it intrusts such paper for 
collection in the regular course of business, 
and that this responsibility continues, not 
withstanding the collecting bank has exer 
cised all reasonable care and diligence in the 
selection of such intermediate agents. Other 
decisions are to the effect that this responsi- 
bility extends only to collections to be made 
in the same place where the collecting bank 
is located, and that in case of a collection at 
a distant point the bank discharges its duty 
by sending the paper in due season to acom 
petent and reliable agent, with proper instruc 
tions. Again, a distinction is made between 


an undertaking to collect commercial paper 
and an undertaking to transmit the same for 


collection. In the former case the undertak 
ing extends through the whole course of pro 
ceedings, and includes all the steps necessary 
or incidental to the accomplishment of the 
object to be performed, and the collecting 
bank is held to answer for every neglect or 
default in the performance of its contract 
whereby its customer suffers loss, whether 
the negligence be that of its own immediate 
officers or agents or any sub-agent of its own 
selection ; in the latter case the undertaking 
is to use all reasonable diligence in the selec 
tion of the agent to whom the paper is thus 
transmitted. 1 Daniel, Neg. Inst., § 341, ¢ 
seq.; Bank v. Bank, 112 U. S., 276, 5 Sup. 
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Ct. Rep., 141. Counsel, with much research 
and learning, have discussed at length these 
apparently conflicting decisions, and yet we 
do not find it necessary in the determination 
of this case to attempt to harmonize, distin 
guish, or select from among them, with the 
view to declare the rule in this state in re- 
spect thereto. 

In this case defendant sent the certificate 
of deposit by mail direct to the maker there- 
of—to the bank issuing the same. Whether 
the letter of transmittal is to be regarded as an 
instruction to credit defendant with the amount 
of the certificate at the Leadville bank, or 
to remit to defendant the amount thereof, 
the risk was the same. Literally, the three 
letters above given, and the telegraphic re- 
ply by the Leadville bank above quoted, 
would seem to indicate that the forwarding 
of the certificate might have been intended as 
a “remittance” by defendant for “ credit” on 
its own account at the Leadville bank, in- 
stead of a request to pay and return the pro- 
ceeds. If such was the intent of defendant 
by the course pursued it would have been un- 
conditionally liable to plaintiff if the certifi- 
cate was received by the Leadville bank be- 
fore its suspension. Morse, Bank, 364; 
Taber v. Perrot, 2 Gall., 565. 

But we need not rely upon this construc- 
tion of the correspondence ; for, whether we 
regard the sending of the certificate to the 
Leadville bank as the selection of such bank 
as agent for the collection of the paper, or 
as a direct presentation of the paper for pay 
ment, as defendant’s counsel contend, the 
danger of such course was the same in either 
case. Even if we can conceive of such an 
anomaly as one bank acting as the agent of 


another to make a collection against itself, it 
must be apparent that the selection of such 
an agent is not sanctioned by business-like 


How can the 
debtor be the proper agent of the creditor in 
the very matter of collecting the debt? His 
interests are all adverse to those of his prin- 
cipal. If the debtor is embarrassed there is 
the temptation to delay; if wanting in in- 
tegrity there is the opportunity to destroy and 


prudence and discretion. 
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deny the evidence of the indebtedness. ‘The 
fact that the Leadville bank was a corre- 
spondent of the defendant to a limited ex- 
tent does not alter the rule. Suppo:ing an 
attorney receiving a promissory note for col- 
lection, executed by another attorney resident 
in a distant city, should send such note direct to 
the maker, asking him to undertake the col- 
lection thereof, and that in consequence of 
such course the collection should be lost, 
would it be any legal answer to his client for 
the first attorney to claim that the second at- 
torney was his correspondent, to whom he 
had frequently sent collections, and that he 
was an attorney of good reputation and stand- 
ing, financially and otherwise? Asa matter 
of law such method of doing business cannot 
be upheld. It violates every rule of dili- 
gence. Even if we were to follow the rule 
that the collecting bank could relieve itself 
from liability by sending the paper in due 
season to a suitable agent, with proper in- 
structions, we feel constrained to hold, in the 
language of Mr. Justice Allison, of the court 
of common pleas, of Philadelphia, concurred 
in by the supreme courts of Pennsylvania 
and lilinois, “that such suitable agent must, 
from the nature of the case, be some one 
other than the party who is to make the pay- 
ment.” Bank v. Goodman, 109g Pa. St., 428; 
2 Atl. Rep,, 687; Bank v. Provision Com 
pany, 117 Ill, 100; 7 N. E. Rep., 601. 
Counsel for appellant cite two cases as 
bearing directly upon the question under con- 
sideration—/eople v. Bank, 78 N. Y., 269, 
and Jndig v. Bank, 80 N. Y., too. Upona 
careful examination it will be found that in 
neither case was the bank to which the paper 
was sent the maker of such paper, nor prim- 
arily liable thereon. In each case the party 
to make the payment was a customer or de- 
positor merely of the bank to which the paper 
was sent. Again, the sending of the certifi 
cate by mail direct to the Leadville bank for 
payment is not equivalent to a direct pre- 
sentation thereof at the counter by a party 
not identified in interest with the bank itself. 
In presenting a check or certificate of de- 
posit at the counter in legal contemplation 
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the holder does not give up the paper except 
as he then and there receives payment in 
hand. The surrender of the paper and the 
receipt of payment are regarded in law as 
simultaneous. Would it be considered dili- 
gent and prudent for an agent undertaking to 
collect negotiable paper to leave the paper 
at the counter with the president or cashier 
of the bank primarily liable to pay the same, 
and go away without receiving payment, 
merely directing a remittance of payment by 
mail or otherwise? We think not, and yet 
the opportunity for successfully evading or 
delaying payment in such a case would not be 
as great as in sending the paper direct to 
the bank by mail, expecting remittance by 
mail. ‘The evidence fully shows that if de- 
fendant had selected some reliable third 
party to present the certificate to the Lead- 
ville bank “for payment in the usual manner 
of transacting such business at any time be- 
fore January 22, 1884, the same would have 
been paid. Under the circumstances we 


think there was no error in taking the ques- 


tion of negligence from the jury. 

The question remaining to be considered 
is, was the negligence of defendant in send- 
ing the certificate direct to the Leadville 
bank the proximate cause of plaintiff's loss ? 
The trial court submitted this as a question 
of fact to the jury, substantially as follows : 
Was the certificate of deposit received by the 
Leadville bank at a time when such bank 
had sufficient funds to pay the same? ‘lhe 
jury were instructed to the effect that, if this 
question should be determined in the affirma- 
tive, plaintiff was entitled to recover, other- 
wise not. ‘Ihe jury were further instructed 
that the burden of proving this issue was 
upon the plaintiff; that the depositing of the 
letter in the post-office, properly addressed, 
was prima facie evidence only, that the same 
was received in the ordinary course of the 
mails by the Leadville bank, and that the 
other evidence and circumstances of the case 
must be considered in determining whether 
or not the letter was so received. We seeno 
error in this submission of the case to the 
jury in this manner; the instructions given 
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were as favorable to defendant as the law re- 
quired, and the prayers for instructions by 
defendant were either erroneous or unneces- 
sary. 1 Greenl. Ev.,§ 40; Huntley v. Whit- 
tier, 105 Mass., 391; Wall’s Case, 5 Moak., 
Eng. R., 686. ‘The trial court decided in 
effect, though not in words, that defendant 
acted at its peril in sending the certificate of 
deposit by mail direct to the bank primarily 
liable thereon for payment; in other words, 
that such a course was negligence per se. 
Whether such negligence was the proximate 
cause of plaintiffs loss depended upon 
whether the certificate was received by the 
Leadville bank at a time when the bank was 
paying such paper on presentation at its 
counter in the regular course of business. 
‘There was no conflict as to the time when the 
bank suspended payment. Whether the letter 
reached there before the time of such suspen- 
sion was the one doubtful question of fact 
in the case. It cannot be said there was no 
evidence upon this question, for competent 
testimony from several witnesses was intro- 
duced, though the defaulting president’s tes- 
timony was not secured. ‘lhe weight of this 
testimony was for the jury, and the jury was 
the proper tribunal to resolve the doubt and 
determine the question. This question of 
fact having been determined in favor of 
plaintiff, and the record being free from sub- 
stantial error of law, the court cannot prop- 
erly disturb the verdict. ‘The judgment of 
the superior court is accordingly affirmed. 


Note.—It has been held in several cases that it 
is not proper for a collecting bank to mail an item 
directly to the bank which is to pay the same, as 
the latter cannot be considered a suitable agent for 
its collection. Especially is this so when the pa- 
per is not only payable at the bank, but the latter 
is the primary debtor. This view has been adopted 
by the supreme court of Colorado, and the pres- 
ent case should stand as a warning of the danger 
and risk connected with the practice wherever it 
exists, unless the special assent of the owner be 
It is true that in 
New York it has been held that transmission by 
mail directly to the paying bank is proper, but 
this has been held in cases where the bank was 
not the primary debtor, and in a number of other 


obtained to the course pursued. 
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jurisdictions the practice has been condemned. 

{n the present case the collection item was lost 
in the mail. Had the transmitting bank sent it 
to a responsible sub-agent instead of to the drawee 
direct, and, after its loss, had it exercised the same 
degree of diligence in the matter of subsequent 
inquiry, it probably would have been held to have 
used due diligence, and to have been absolved 
from responsibility for the loss ; but having been 
guilty of negligence in mailing it direct, the jury 
stepped in and established the fact that this neg- 
ligence was the proximate cause of the loss, and 
the bank's liability followed. 

A few years ago (1878) acase arose in Colorado, 
and was decided in the federal court, involving 
somewhat similar facts. The Denver National 
Bank received from the First National Bank of 
Trinidad a sight draft for collection, drawn by the 
Trinidad bank on a bank in Missouri, against 
funds actually to the credit of the drawer. The 
Denver bank received this draft on January roth 
and transmitted it directly to the drawee, its cor- 
respondent, on the same day. It ought to have 
reached the drawee in two days, and the drawee 
continued good until January 29th, when it failed. 
The drawee did not acknowledge receipt of the 
draft, and in fact the draft miscarried and never 
reached it. The Denver bank made no inquiries 
about it until February gth, supposing, as did the 
Trinidad bank, that it had been paid. The Den- 
ver bank did not notify the Trinidad bank until 
February 11th of the loss. 
make the Denver bank responsible for the loss on 
the ground of its #egligence as the agent of the 
plaintiff, in omitting to give the plairtiff notice 
that the draft had not been credited or received 
prior to the failure of the drawee. The Denver 
bank denied the imputed negligence and alleged a 


The latter sought to 


custom among the Colorado banks to the effect 
that in transmitting bank checks and drafts to cor- 
respondents on whom they were driwn, it was 
usual and customary to await, for advices, the regular 
and usual monthly statement, and that such cus- 
tom or usage did not require the defendant to 


make remittance 


any inquiries concerning the 
prior to the receipt of the regular monthly state- 
ment. Dillon, circuit judge, found the Denver 
bank liable, holding that the alleged custom was 
not established by the evidence, and that, aside 
therefrom, it was the duty of the bank to have as- 
time whether the 
draft transmitted had been received, and, if not, 
to have advised the plaintiff ; and holding that the 


decisions in England and in this country were 


certained within a reasonable 


uniform, that such delay to make inquiry and the 
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omission to notify the party interested, imposed a 
liability, if loss were thereby occasioned. 

In both this and the present case a similarity 
of fact existed in that the collection item had been 
mailed directly to the paying bank and had been lost 
in the mail, and that the bank had failed. But 
in the latter case the propriety of mailing di- 
rectly to the drawee was not questioned, or held 
negligence, but the bank’s liability decreed by 
reason of its failure of duty in not making early 
inquiry and giving notice, Dillon, J., saying: 
The practice of banks to send such checks or 
drafts directly to the drawee (as in this case) is at- 
tended with some obvious additional peril, and 
does not weaken, if, indeed, it does not increase, 
the diligence required of the collecting bank in 
respect to inquiry and notice.” 


In the case defendant bank 


now decided, the 
immediately on failure to receive the response in 
due course of mail, sent inquiry by telegraph, and 
upon receipt of the reply notified its principal, 
thereby complying with all the requisites con- 
sidered in the former case, but, although this was 
done, the supreme court of Colorado goes a step 
farther than the federal court, and now establishes 
that it is negligence for a collecting bank, in any 
event, to maila collection item directly to the 
paying bank, and such negligence appearing, and 
the jury finding that it was the proximate cause of 
loss, the bank’s liability to its principal for the 
amount results. 

Under the law of the subject, as it at present 
exists, the practice which prevails in many cases 
of sending collection items directly to the paying 
bank is not a safe one, and entails great risk upon 
the collecting bank. The better course for all 
banks to pursue is to either send the paper to a 
responsible third party for collection, or to make 
a special agreement with the owner (similar to 
that suggested in previous numbers for limiting 
the bank’s liability for the default of its corre- 
spondent), which will authorize the bank to trans- 
mit the paper direct. 


PROMISSORY NO'TE— GUARANTY— 
LIMUPATION OF ACTIONS. 


Supreme Judicial Court of Maine, May 18, 
1880. 


BUNKER V. IRELAND. 
The following agreement: “April 18,1877. For a valuable 
consideration to me paid by S. Bunker. and for value re- 


ceived, I promise to pay S. Bunker the within note; it 
being for goods furnished my family. Firixcp Iretanp. 
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a 

Wi'ness: J. P. Sprooner,”—written on the back of a pro- 
mi sory note of the following tenor: “$105. December 26, 
1874. After date I promise to pay to the order of S. Bun- 
ker one hundred and tive dollars, and interest, in ten equal 
monthly payments from date, value received. ARDELL M. 
Bre.anp,”—is not a promissory note, signed in the pres- 
ence of an attesting witness, but a guaranty, and an action 
upon it is barred in six years. 


(Syllabus by the Court). 


Exceptions from supreme judicial court, 
Somerset county. 


Assumpsit on a written contract by Fi- 
field Ireland. Plea, general issue, with brief 
statement that plaintiff's action 
more than six years prior to the commence- 
ment of the action. ‘The only evidence of 
consideration for the signing by defendant 
of the instrument declared upon, dated April 
18, 1877, was the testimony of plaintiff that 
he agreed not to enforce payment of the note 
signed by Ardell M. Ireland for the present, 
but for no definite time, in consideration 
that defendant would sign the instrument 
declared upon. ‘lhe instruction of the court 
to the jury, upon the question whether the 
statute of limitations was a bar to the action, 
was as follows: ‘“‘There are several defenses 
mentioned here set up, and the first is the 
statute of limitations. ‘Ihat, under the evi- 
dence which has been given here, is a ques- 
tion of law entirely. If the note stood alone, 
it would be outlawed. _If the writing on the 
back is a promissory note, that being wit- 
nessed, it is not outlawed; if not, it would 
be outlawed, if not a promissory note. But 
that depends upon the construction given to 
the writing. It is therefore a question of 
law, and, for the purpose of enabling you to 
settle the facts in the case that are involved 
here, I rule, for the purpose of this trial, that 
it is so far a promissory note that the wit- 
ness takes it out of the statute of limita- 
tions.” ‘There was a verdict for the plain- 
tiff, and the defendant excepted to the ruling 
of the presiding justice. 

J- J. Parlin, for plaintiff. Walton & 
Walton and A. H. Ware, for defendant. 


Lipsey, J. ‘This is assumpsit on an in- 
struament of the following tenor : 


accrued 
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“Apri 18, 1877. 

“ For a valuable consideration to me paid 
by S. Bunker, and for value received, I 
promise to pay S. Bunker the within note ; 
it being for goods furnished my family. 


his 
« [Signed] 


Firi—ELD X_ IRELAND. 
“[Signed] Witness : 


mark. 


J. P. Spooner.” 


This instrument is written on the back of 
the following promissory note : 


“$105. DECEMBER 26, 1874. 
“After date I promise to pay to the order 
of S. Bunker, one hundred and five dollars. 
and interest, in ten equal monthly payments 
from date, value received. 
“(Signed } ARDELL M. IRELAND.” 


The defendant relies on the statute of limi 
tations, and the only question in contention 
is whether the instrument declared on is a 
promissory note, signed in the presence of 
an attesting witness, or a guaranty—a_ col- 
lateral undertaking to pay the debt of an 
other. We think it cannot be held to be a 
promissory note, but must be held to bea 
guaranty. It is agreed that the only consid- 
eration for it was temporary forbearance 
on the part of the plaintiff to enforce pay 
ment on the note on which it is written. It 
goes with that note and has no. validity in 
dependent of it. It is a “ promise to pay S. 
Bunker [the payee] the within note.” If the 
note had ceased to have a legal validity by 
payment or aiiy other means, it would be a 
good defense to the defendant. If Ardell M. 
Ireland had paid the note after the defend 
ant’s promise was written upon it, it would 
be a good defense to the defendant. /nsur 
ance Co. v. Whitney, 1 Metc. 21. It is an 
agreement to pay the debt of another, and 
must be in writing, and for a good consider- 
ation, to be binding. /nsurance Co. v. Whit- 
ney, supra, is relied on by the plaintiff as de 
cisive in this case. But in that case the de 
fendant, by his promise in the presence of an 
attesting witness, admitted the validity of 
his own promissory note, and agreed to pay 
it on demand. ‘The promise was an original 
one, and not a guaranty. ‘The maker of a 
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note cannot be a guarantor of it. But that 
case is in conflict with Young v. Weston, 39 
Me., 492, decided fifteen years later by our own 
court ; and, if we were required to follow 
either, we should follow our own decision. 
But the facts of this case do not bring it 
within the authority of either of those cases. 
In both the new agreement was by the prom- 
isors of the notes. ‘The contract declared on 
here comes within the definition of “ guar- 
anty.” 1 Bouv. Law Dict., 570, “ Guaranty ;” 
Bank v. Haynes, 8 Pick., 423; True v. Hard 
ing, 12 Me., 193. Exceptions sustained. 

Peters, C. J., and Watron, DAaNnrortn, 
Vircin, Foster, and Haskeui, JJ., con- 
curred. 


DISCOUNT OF NOTE—DEPOSIT OF 
PROCEEDS — ‘TRANSFER OF BAL- 
ANCE ‘lO INDIVIDUAL CREDIT OF 
DEPOSITOR’S LEGATEE — RIGHT 
TO SET-OFF NO'TE, ON DISHONOR, 
AGAINST SUCH BALANCE WHERE 
TTESTATOR’S ESTATE INSOLVENT. 


Court of Chancery of New Jersey, May 24, 
1880. 


CAMDEN NATIONAL BANK v. GREEN. 


The bank discounted a note of $1,500 for A. G., the husband 
of G.,the defendant. A. G. gave checks on this fund 
until it was reduced to $846.06,when he died, leaving a 
will in which he made the defendant his sole legatee and 
executrix. She procured this $846.06 and other moneys to 
be transferred to her individual credit in the same bank, 
When the $1,500 note fell due there. was to the credit of 
the defendant more than the amount of it; nor had the 
amount of her credit been reduced below the $846.06 at 
any time. The bank charged the note to her account. 
The defendant brought an action at law, and recovered 
judgment for the entire sum due on the account prior to 
the said charge. This bill is filed to restrain the collection 
of the judgment, except so muchas is in excess of the 
$846.06. It appearing that the estate of A. G. has been 
declared to be insolvent, it is 

Heid, That the bank is entitled to the relief prayed for. 


(Syllabus by the Court ) 

Howard M. Cooper, for complainant. C. 
S. Bergen, for defendant. 

Birv, V. C. Albert Green, in his life- 
time, procured this bank to discount a note 
for him in the sum of $1,500. _ Before it 
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came due, Green died, leaving $846.06 of 
the proceeds of said note to his credit on the 
books of the bank. He left also a last will, 
by which he gave all his estate to his wife, 
the defendant, and made her his sole execu- 
trix and legatee. She proved the will, and 
qualified as executrix, and then sent her 
agent to the bank, with a check covering the 
$846.06, and had that sum passed to her 
own individual credit. She had also drawn 
several checks on other banks for the bal 
ance of deposits to the credit of her husband 
at the time of his death, which the said 
agent had placed to the credit of Mrs. Green 
in the bank of complainant. ‘lhe whole 
amount of the said deposit exceeded the sum 
of $1,500. Before the said note became due 
several checks had been drawn against the 
said deposit by Mrs. Green, and several ad- 
ditional sums had been deposited in favor 
thereof. But, notwithstanding the drafts 
made on said fund, at no time was it re- 
duced below the sum of $846.06, the balance 
of the proceeds of the note so discounted at 
the time of the testator’s death ; and when 
the said note fell due it was charged up to 
the account of Mrs. Green, there being at that 
time $1,500 to her credit. Nevertheless 
Mrs. Green drew her check for the whole 
amount which was due to her prior to the 
charge of the note so discounted, and, pay- 
ment being refused, she brought her action 
at law, and recovered a judgment for the 
whole amount of the credit. ‘The bank of- 
fered to show that it was entitled to retain 
the balance of the proceeds of this note by 
virtue of an agreement between the bank 
and said agent, but, failing in that, it was 
without relief in a court of law. Hence, the 
complainant seeks the aid of a court of equity 
in the hope of sustaining a defense to such 
claim to the extent of the $846.06. Four 
points have been pressed upon my attention by 
the complainant : (1) ‘That the 846.06 which 
was transferred at the request of Mrs. Green 
from the account of her deceased husband 
were the proceeds of the note which had 
been discounted for his benefit ; (2) that the 
account of Mrs. Green was never reduced be 
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low the amount of $346.06; (3) that the 
bank has not filed any claim with the execu- 
trix within the time required by law; (4) 
that the executrix had taken proceedings to 
declare the estate of the said decedent in- 
solvent. 

1. It was thought not to be of slight im- 
portance in this effort to sustain ao equit- 
able set-off, which cannot be recognized at 
law, to show that the controversies between 
the parties grew out of the same pecuniary 
transaction, or pertain to the same matter 
or thing, so that the natural equity spoken 
of in the books enables the court to protect 
the one party against injustice from the 
other. Story, in his Commentaries on Equity 
Jurisprudence, § 1434, says: “ But if there is 
a connection between the demands, equity 
acts upon it, and allows a set-off under 
particular circumstances.” — See, also, 7d. § 
1437 ; Jordan v. Bank, 74 N. Y., 473; Bath- 
gate v. Haskin. 59 NS. Y., §37, 538; Lind 
say v. Jackson, 2 Paige, 581. Nor can there 
be the slightest doubt but that had _ this 
$846.06 remained in the bank to the credit of 
the deceased testator when the note fell due 
the bank would have had the nght to ap- 
ply it to the payment of the note pro fanto. 
Jordan . Bank, 74. N. Y., 4733; 1 Morse, 
Banks, §§ 328-330; 1 Jones, Liens, §§ 241, 
242, et seq. 

2. It is of consequence in such cases to be 
able to trace and identify the same fund, sub- 
ject matter, or thing which represents the 
transaction, or concerning which the parties 
contracted. It is this which gives rise to the 
lien or equitable claim which is recognized 
as distinguishable from set offs allowed at 
law. And this idea is expressed with not a 
little force and clearness by Lord Mansfield 
in Dale v. Soflet, 4 Burrows, 2133. ‘though 
the action was at law, the language of his 
lordship can never be quoted amiss in the 
discussion of any such issue. ‘lhe question 
was whether a broker was entitled to £40 
out of £2,000 for his services in the sale of 
lands for which he received £2,000, without 
pleading it by way of set-off. ‘The court 
said: “ ‘This is an action for money had and 


LAW JOURNAL. 


received to the plaintiff's use. ‘The plaintiff 
can recover no more than he is in conscience 
and equity entitled to, which can be no more 
than what remains after deducting all just 
allowances which the defendant has a right 
to retain out of the very sum demanded. 
This is not in the nature of a cross-clemand 
or mutual debt ; it is a charge which makes 
the sum of money received for the plaintiff's 
use so much less.” It is said that in the 
case in hand the bank never parted with the 
$846.06 parcel of the proceeds of the dis 
counted $1,500 note up to the time that that 
became due. It is true that the $846.06 was 
transferred to the account of Mrs. Green; but 
it is insisted that that can make no difference 
in the application of legal principles, since 
she is simply the representative and stands 
in the place of the deceased testator. I am 
quite clear that the fact of her having the 
deposit made in her individual name is in 
nowise a prevention of the application of 
equitable principles, and this is especially so 
since she is the sole legatee ; and, if she alone 
were interested, and not creditors, I think 
there would be no difficulty in pronouncing 
a decree for complainant. 

3. The only importance to be attached to 
the fact that the bank has not filed its de 
mand or claim with the executrix, is that 
since the estate is insolvent, it will lose its 
entire demand, unless there is such equity in 
this behalf as is claimed. And yet, if this 
equity does exist, then the claim of the bank 
is superior to this extent to that of any other 
creditor. ‘he neglect of the creditor in such 
case does not move the court, but the equit- 
able right, if one is ascertained. And this 
may be affirmed of every such case, as we shall 
now see. 

4. In such questions, insolvency has al 


ways been regarded as of great consequence. 
In this case the executrix filed her petition 
declaring the estate of the testator insolvent, 
and asking the aid of the court in the prem 


ises. It will be found that, so far as the 
courts of this country have had_ this question 
under consideration, the insolvency of one 


debtor greatly advances the interests of the 
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other when the latter still has the means in 
hand with which to discharge the claim made 
against him either by the insolvent or by his 
representative, in whole or in part. Receivers 
v. Gaslight Company, 23 N. J. Law, 283, 
299; Bathgate v. Haskin, supra ; Jordan v. 
Bank, supra; Lindsay v. Jackson, supra ; 
Gay v. Gay, 10 Paige, 376 ; Simson v. Hart, 
14 Johns., 63 ; Ford v. Thornton, 3 Leigh, 
698. In this last case that which I find fre- 
quently affirmed is stated—that is, that equit- 
able set-offs or discounts existed prior to the 
statute—citing ex parte Stephens, 11 Ves., 
24; ex parte Blagden, tg Ves., 466; and ex 
parte Flint, 1 Swanst., 30, 34; and adds that 
the doctrine of stoppage iv ¢ransitu has al- 
ways been extended further than that of set 
off, even under the English statutes respect 
ing mutual credits. In this case Gregory, 
who was indebted to the bank on a note pay 
able in sixty days, died before its maturity, 
having a deposit in bank larger than the 
amount of the note. His estate was insol- 
vent. It was held that the bank had the right 
to deduct the whole amount of the note 
from the sum on deposit, even though there 
were claims against the estate of a superior 
dignity to the debt due to the bank. The 
court said : “ Had Gregory in his life-time 
sued the bank for deposit, though it could 
not set off at law, because his note was not 
due, yet, upon showing in a court of equity 
that Gregory and his indorsers were insolvent, 
there could be no question of its right there 
to stop the amount in his own hands.” It was 
thought that the transfer of the account to 
the individual name of Mrs. Green, consti- 
tuted a successful defense, but, as intimated, 
I cannot perceive that this makes any ma- 
terial difference, since the rights of no others 
have intervened, for until the estate was fin- 
ally settled she could only hold these moneys 
in trust, just as they were held at the instant 
of her husband’s death, in trust by the bank. 
She might thwart the forms of mere legal pro- 
cedure, but not equitable. ‘The real char 
acter of the transaction, or the true owner of 
a fund, or of an account, or of a deposit, 
may be shown. Wat. Set-Off, §§ 217, 219; 
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Chandler v. Drew, 6 N. H., 469; Andrews 
v. Varrell, 46 N. H., 17; Doyley v. Doyley, 
2 McCord, 186; Hendricks v. Toole, 29 
Mich., 340; Stair v. Bank, 55 Pa. St., 364; 
Viets v. Bank, 101 N. Y., 563, 568, 573, § 
N. E. Rep., 467 ; Van Alen v. Bank, 52 N. 
Y., 1,6; Frazier v. Bank, 8 Watts & S., 
18; Armstrong v. City of Lancaster, § 
Watts, 68. I think it is well settled that when 
an estate passes into the hands of an assignee, 
receiver or administrator, the other party 
may come into equity if there is no relief at 
law. Receivers v. Gaslight Company, 23 N. 
J. Law, 283, 294; M/cLaren vy. Pennington, 
1 Paige, 102, 112; AM/iller v. Receiver, Id., 
444. ‘The executrix and legatee having, ina 
formal manner, declared the estate insolvent, 
gave to the complainant a right to equitable 
relief. ‘lhe injunction should be made _per- 
petual against recovering any more of the 
judgment at law than that which is in excess 
of $846.06, without costs. 


ABSTRACTS. 


BANK AND Derposiror-——-RIGHT TO APPLY 
Deposir TO Note Hetp By Bank. 


A banker, who holds the promissory note 
of his depositor, has a right to apply suffi- 
cient of the money standing to the credit of 
the depositor to satisfy the sum due on the 
note, without any express request or direc- 
tion from the customer so todo. ‘There is 
nothing mysterious about a bank account, 
and it is subject to the rules applying to 
debtor and creditor the same as any other 
account. 


Kuapp v. Cowell, Supreme Court of Lowa, 

May 18, 1889. 

Nore Given For Patent RicHtr SOLD In 
VIOLATION OF STATUTE—VALIDITY IN 
HaANps oF INDORSEE For VALUE—LEGAL 
Errect WHEN PAYABLE TO ORDER OF 
“A, B.” oR BEARER. 


1. A note which has been given in payment 
of a patent right sold in violation of a statute 
which makes it a misdemeanor for any per- 








son to sell a patent right without first filing 
copies of the letters patent, and which does 
not contain the words “ given for a patent 
right,” as required by statute, is nevertheless 
good in the hands of one who purchases it in 
good faith, without notice, before maturity. 

2. Atransfer of such note is made in the 
“usual course of business,” though the pur- 
chaser is not engaged in the business of dis- 
counting notes, and the mere fact that he 
made no inquiries does not show lack of good 
faith. 

3- A note, payable to the order of A. B., 
or bearer, is in legal effect the same as if 
payable to bearer, and the title passes to 
whomsoever may become the lawful holder. 


Tescher v. Merea, Supreme Court of Indi- 
ana, May 7, 1889. 
PRomissoRY Note—AcTIon ON By HOLDER 
WitHout INDORSEMENT—DENIAL OF 
TiITLE—PROoF OF OWNERSHIP. 


By section 1761 of the Code of Alabama, 
bonds, bills or notes, except those issued to 
circulate as money, “if payable to an existing 
person or bearer, must be construed as if pay- 

‘able to such person or order.” And where 
the holder of a note payable to “ S. or bearer,” 
falling under such provision, brings suit there- 
on without the payee’s indorsement (he orig- 
inally bringing suit as agent of the payee, 
but subsequently amending by striking out 
the name of his principal), and his title there- 
to isdenied, and he is shown to have been 
the agent of the payee, he cannot recover by 
merely proving possession of the instrument, 
but must prove by other evidence that he is 
the beneficial owner. 


Cobbs et al v. Bryant, Supreme Court of 
Alabama, March 1, 1889. 


NorTe.—lIt will be seen that the statute above 
announced providing that bonds, bills or notes, 
except those issued tocirculate as money ‘‘if pay- 
able to an existing person or bearer must be con- 
strued as if payable to such person or order,” 
changes the ordinary rule of the law merchant 
which is that such paper is in legal effect payable 
to bearer. The preceding case of 7escher v. 
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QUERIES AND REPLIES. 


CuicaGo, ILt., August 2, 1889. 
Editor Banking Law Journal. 

DEAR Sir: Has the drawer of a check the right 
to direct a bank to pay a certain check to the ex- 
clusion of another check, there being sufficient 
funds to pay but one? The case is this: S. hav- 
ing a small balance with us, happens to come into 
the bank just as one of his checks is presented, 
He orders the teller not to pay same as he has 
another check out which he wants to have paid. 
IIas the bank the right to refuse to pay the first 


check ? N. A. MAYER. 


Axnswer.— Vhe courts of many states recog- 
nize the right of a drawer to countermand 
a check before certification or payment; 
but this is not so in Illinois. ‘here it has 
been held that when a depositor draws a 
check on his banker who has funds to an 
equal or greater amount, it operates to trans- 
fer the sum named in the check to the payee; 
and the transfer of the check carries with it 
the amount named in the check to each suc- 
cessive holder. Brown v. Leckie, 43 Ul, 
497. And it has been further held that after 
the check has passed into the hands of a dona 
fide holder, it is not in the power of the drawer 
to countermand the order of payment. Union 
National Bank v. Oceana County Bank, 80 
IIL, 212. 

It is clear, therefore, that in the present 
case the drawer had no right to direct the 
teller not to pay the check, and the bank had 
no right to refuse payment. 


Aug. 5, 1889. 
Editor Banking Law Journal. 

Dear Sir: A. draws a check in favor of Bb, 
which he delivers to the latter. B. holds the 
check for ten days, and the bank fails before it 
is presented. A. and B. and the bank are all lo- 
cated in the same town. Has B. any remedy 
against A.? M. A. C. 


Answer. By holding the check for ten 
days, B. took upon himself the risk of con- 








Merea in the supreme court of Indiana, so an- 
nounces the rule. Ordinarily, therefore, a holder, 
without indorsement, of such a note would be pre- 
sumed to have title from mere possession of the 
instrument. 
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tinued solvency of the bank, and A. is dis- 
charged to the extent of any loss he may 
sustain by reason of B.'s failure to present 
the check in time. ‘The check should have 
been presented, at the latest, on the day follow- 
ing the date of its receipt to preserve the 
liability of the drawer. 
Lowa, Aug. 8, 1889. 

Editor Banking Law Journal. 

DEaR Sik: Acounty treasurer deposits a special 
fund with a banker. —‘ The latter fails and makes 
an assignment, «nd the sureties on his bond pay 
the amount to the county. Our courts have held 
that all funds like the one in question are trust 
funds, and what we wish to learn is did the money 
lose the character of a trust fund when the right 
to collect the same from the banker was subrogated 
to the sureties? CASHIER. 


Answer. ‘he treasurer of the county be- 
ing entitled to recover a trust fund in full 
from the estate of an insolvent banker, the 
question presented is whether upon payment 
by the bondsmen of the insolvent, the latter 
became subrogated tothe right of the treasurer 
to receive the full amount of the trust fund, 
or only became general creditors of their 
principal, and entitled to share pro rata with 
other creditors of the insolvent banker. 


By the Roman law, the surety who simply 
paid the debt to a creditor, and neither asked 
nor stipulated for subrogation to the rights 
of the creditor, did not succeed to his rights, 
nor enter in his place, and could not exer- 
cise his rights and actions. ‘The natural ef- 
fect of payment by a surety, without more, 
was to extinguish the debt. He simply had 
recourse against the principal debtor for the 
sum which he had paid. If the surety de- 
sired that the rights of the creditor should 
be preserved after payment, and that he be 
subrogated thereto, an express stipulation, or 
other action on his part was necessary. 


By the early common law, the surety upon 
simple payment, without obtaining a transfer 
of the creditor’s rights, merely had an action 
of assumpsit against his principal, but was 
not subrogated to the rights and actions of 
the creditor. 
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In the United States at the present time, 
however, the equitable doctrine pretty gen- 
erally prevails that the surety, upon paying 
his principal’s debt, is subrogated by opera- 
tion of law to the place and position of the 
creditor ; and under this doctrine, the sure 
ties in the present case would have more than 
a simple contract right of action against their 
principal, whereunder they could only share 
pro rata with his other creditors, but would 
acquire the rights and stand in the shoes of 
the county treasurer. We have been unable 
to find a case with exactly similar circum- 
stances to the present, but there is abundant 
authority by analogy, and the courts of Lowa, 
alone, furnish ample authority on principle, 
for the proposition that the bondsmen in this 
case are entitled in a court of equity, to be 
subrogated to the right of the county treas- 
urer to recover in full the amount of the 
trust fund on deposit. In Sears v. La Force, 
17 Iowa, 473, the law is announced that 
when a debt is paid by a surety, a court of 
equity will subrogate him to all the rights and 
interests of the creditor in collateral securi- 
ties belonging to the debtor. 

In City of Keokuk v. Love, 31 lowa, 1149, it 
is declared that the equity of the sureties to 
subrogation extends not only to the rights of 
the creditor as against the principal, but to 
all coljateral rights of the creditor respecting 
the debt which the sureties have paid. 

And in Searing v. Berry, 58 Iowa, 20, 
where the surety pays a judgment rendered 
against himself and principal, he becomes, in 
equity, subrogated to all the rights of the 
creditor, and is entitled to an assignment of 
the judgment to himself, or to another for 
his benefit, and may enforce, as against the 
principal, all liens, properties and means of 
compelling payment held by the creditor. 

Under the principles thus announced, we 
think there is no question but that the bonds- 
men in the present case are entitled to sub- 
rogation to the right of the treasurer to the 
trust fund, and to receive the amount in full 
from the assets. 
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PROSPECTUS. 


The object of this journal is to publish : 

1. The current decisions of the courts of the 
United States, and of all the states and territories 
upon questions of banking law, including the law 
relating to notes, bills, collections, and kindred 
topics, with annotations, when necessary, pre- 
senting conflicting decisions, or giving a general 
view of the law upon the subjects decided. 

2. The current enactments of Congress and the 
state and territorial legislatures upon banking 
matters. 

3. Articles upon topics of general interest in 
banking law. 

4. Replies to questions of subscribers upon 
points of banking law arising in their business. 

§- Contributions on matters of practical bank- 
ing and financial topics. 

6. A variety of general information of interest 
and value to bankers and merchants. 

7. And also to advocate reform and uniformity 
in the laws of the various states affecting bank- 
ers and merchants where uncertainty and conflict 
at present exist. 

The character of the information and the fre- 
quency of issue will make this publication a de- 
sirable one for bankers, merchants and bank at- 
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